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Protection of Traditional Knowledge: 

International Perspective 
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  ABSTRACT 
The need to protect and preserve traditional knowledge for the present and future 

generations has gained growing importance in the international fora ever since the 

adaptation of the Convention on Biological Diversity, in 1992. Since then, the protection of 

TK has been actively on the agenda of different inter-governmental bodies, including the 

human rights bodies, viz, the World Trade Organization and its Council for TRIPS, the 

World Intellectual Property Organization, the United Nations Environment 

Programme/CBD, the Food and Agriculture Organization, the World Health Organization, 

the International Labour Organisation, the United Nations Human Rights Commission and 

the UN Permanent Forum on Indigenous Issues. This article tries to analyse the pertaining 

international measures to protect traditional knowledge. 
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I. INTRODUCTION 

Intellectual property regulation possesses presently enticed attention as an engine of technical 

change and manufacturing change. It was additionally perceived as an instrument to advance 

the conservation of biological diversity, and the sustainable use of its constituents and safeguard 

that the benefits emerging from the utilization of genetic resources are public equitably and 

equitably amid relevant stakeholders. Criticizers squabble that intellectual property protection 

increases product prices, promotes genetic monoculture by pondering manufacturing and 

agrarian hobbies on insufficient assortments or nurtured species, and after propagating to plants 

and animals, fights alongside the morality of countless societies. 

Traditional knowledge refers to the unique and antique knowledge possessed by a community 

or family having distinctive character, which is being transmitted from generation to generation, 

connected with the identity of the community, and having a close relationship with biodiversity. 

Traditional knowledge includes but is not limited to folk, rituals, medicinal treatment, songs, 

tales, dance forms, agricultural techniques, and so on. 

The issues relating to the importance of protecting traditional knowledge and the interface 

 
1 Author is a student at Assam Rajiv Gandhi university of Cooperative Management, India. 
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between traditional knowledge and intellectual property have been dealt with in several 

international documents.  

II. INTERNATIONAL LEGAL INSTRUMENTS AND DECLARATIONS 

(A) Rio Declaration on Environment and Development (1992)  

The United Nations Conference on Environment and Development was held in Rio de Janeiro, 

Brazil from 3 to 14 June 1992. Though the Rio declaration did not explicitly address the 

question of intellectual property protection of TK, it could create a political framework for 

addressing these issues within environmental circles. The Rio Declaration requires that local 

institutions through which indigenous and local people socialize and conduct their economic 

activities should be strengthened. 

The Earth Summit at Rio de Janeiro addressed issues of intellectual property rights in traditional 

knowledge and innovations. Agenda 212, adopted by more than 160 States at the Earth Summit, 

contains a whole chapter on indigenous peoples' concerns and makes a wide range of 

recommendations on how these peoples' rights should be protected. It recognizes the importance 

of indigenous and local communities, their knowledge and culture, and the contribution they 

can make to protecting biodiversity, and it requires that they should be rewarded for their 

contributions. 

Chapter 26 of Agenda 21 is the key chapter regarding indigenous peoples’ rights. It sets out 

UNCED’s specifications for empowering indigenous peoples and their communities. This 

chapter begins by noting that indigenous peoples and their communities, which represent a 

significant percentage of the global population, have developed a holistic relationship with the 

natural environment. Over many generations, they have developed a "holistic traditional 

scientific knowledge - their lands, natural resources, and environment". It also recommends that 

governments must adopt policies and/or legal instruments that will protect the intellectual and 

cultural property of indigenous peoples. 

(B) The Convention on Biological Diversity, 1992 

The Convention on Biological Diversity (CBD) was concluded and signed in 1992 at the Earth 

Summit in Rio de Janeiro. It came into effect on 29th December 1993. It is the first global 

agreement or an international treaty to cover all aspects of the conservation of biological 

 
2 Agenda 21 is a comprehensive plan of action to be taken globally, nationally and locally by organizations of the 

United Nations, Governments, and Major Groups in every area in which there are human impacts on the 

environment. 
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diversity3 and to sustain the diversity of life on earth. The CBD endeavor’s to conserve the 

world’s biological resources4 and to uphold sustainable development. It is the principal 

international instrument that explicitly acknowledges the role of traditional knowledge, 

innovations, and practices of indigenous and local communities embodying traditional lifestyles 

in biodiversity conservation and sustainable development. 

Article 1 of the CBD states the objectives of the Convention. It casts on the contracting parties 

three principal obligations:  

i. conservation of biological diversity; 

ii. sustainable use of biological diversity; and  

iii. fair and equitable sharing of benefits arising out of the utilization of genetic 

resources. 

Article 3 confers on the national states the sovereign power in respect of its resources and 

attaches responsibility to ensure that no activities within their jurisdiction cause damage to the 

environment. Article 15 casts on the national governments the authority to determine access to 

genetic resources subject to national legislation. 

CBD recognizes and acknowledges the value of indigenous knowledge of regional biological 

resources. Article 8(j) of the CBD broadens the scope and mandate of protection of the 

traditional knowledge, innovations, and practices of indigenous and local communities with 

wider objectives. It states that respect and preservation should extend to innovations and 

practices of indigenous and local communities embodying traditional lifestyles relevant to the 

conservation and sustainable use of biological diversity. 

CBD takes into account not only knowledge, innovations, and practices of indigenous and local 

communities but traditional cultural practices and customary use of biological resources also. 

Article 9 of the Convention urges nations to include indigenous and local communities in the 

conservation and sustainable use of biological diversity. Article 10 (c) provides for the 

encouragement of customary use of biological resources by traditional cultural practices. 

(C) Bonn Guidelines on Access to genetic Resources and the Fair and Equitable Sharing 

of Benefits arising out of their Utilization, 2002  

 
3 As per article 2 of the Convention, "biological diversity" means the variability among living organisms from all 

sources including, inter alia, terrestrial, marine and other aquatic ecosystems and the ecological complexes of 

which they are part; this includes diversity within species, between species and of ecosystems 
4 As per article 2 of the Convention, "biological resources" include genetic resources, organisms or parts thereof, 

populations, or any other biotic component of ecosystems with actual or potential use or value for humanity. 
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 Although the CBD was adopted in 1992 and entered into force in 1993 it is only with the 

adoption of Bonn Guidelines5 that the CBD provisions became operative. The Bonn Guidelines 

are voluntary Guidelines for state parties to CBD. The Guidelines assist parties, governments, 

and other stakeholders in developing overall access and benefit-sharing strategies, and in 

identifying the steps involved in the process of obtaining access to genetic resources and benefit-

sharing. It serves as input when developing and drafting legislative, administrative, or policy 

measures on access and benefit-sharing with particular reference to provisions under Articles 

8(j), 10 (c), 15, 16, and 19 of CBD and contracts and other arrangements under mutually agreed 

terms for access and benefit-sharing. 

(D) UN Declaration on the Rights of Indigenous Peoples, 2007 

 UN General Assembly adopted the Declaration on the Rights of Indigenous Peoples in 

September 2007. The Declaration sets out the minimum standards for the survival, dignity, and 

well-being of the indigenous peoples of the world.  

Article 1 of the Declaration states that indigenous peoples have the right to the full enjoyment 

of all human rights and fundamental freedoms as recognized in the Charter of the United 

Nations, the Universal Declaration of Human Rights, and international human rights law. 

Article 25 confers on indigenous peoples the right to maintain and strengthen their distinctive 

spiritual relationship with their traditionally owned resources. The Declaration further 

establishes their right to the full recognition of their laws, traditions, and customs. 

(E) Declaration of Principles of the World Council of Indigenous Peoples, 1984 

The Fourth General Assembly of the World Council of Indigenous Peoples took place in 

Panama in September 1984 and resolved and ratified the Declaration of Principles of the World 

Council of Indigenous Peoples. It reaffirms the indigenous peoples’ right to self-determination. 

It requires that the customs and usages of the indigenous peoples must be respected by the 

national states and recognized as a legitimate source of rights. Besides declaring exclusive rights 

to their traditional lands and resources it also proclaims that the indigenous peoples have 

inalienable rights over their traditional lands and the use of their natural resources. The rights 

of the indigenous peoples to their lands include the soil, the subsoil, coastal territorial waters in 

the interior, and coastal economic zones all within the limits specified by international 

legislation. It assures their right to freely use their natural wealth and resources to satisfy their 

needs. 

 
5 Decision VI/24, Access and Benefit-Sharing as Related to Genetic Resources, Report of the Sixth Meeting of the 

Conference of the Parties to the Convention on Biological Diversity, UN Doc. UNEP/CBD/COP/6/20 (2002) 
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(F) Kari-Oca Declaration and the Indigenous Peoples’ Earth Charter, 1992 

The World Conference of Indigenous Peoples on Territory, Environment, and Development 

signed the Earth Charter at Kari-Oca, Brazil, on 30th May 1992. The indigenous peoples of 

America, Asia, Africa, Australia, Europe, and the Pacific united to endorse the Declaration. It 

emphasizes their right to maintain a traditional and spiritual way of life and their right to own 

their knowledge and language.  

(G) Doha Ministerial Declaration, 2001  

The strong position taken by the developing countries on the protection of TK, nevertheless, led 

to the inclusion of certain provisions concerning the protection of TK in the Doha Ministerial 

Declaration. The Doha Ministerial Declaration was adopted on November 14, 2001, with the 

mandate to address a variety of issues concerning international trade and economic 

development, including the marginalization of least-developed countries.  

 The Doha Declaration, in Paragraph 19, has mandated the Council for TRIPS to examine the 

relationship between the TRIPS Agreement and the Convention on Biological Diversity, the 

protection of traditional knowledge and folklore, and other relevant new developments raised 

by member countries. The Ministerial Declaration has instructed the Council for TRIPS to 

consider the demand for the protection of TK in its various work programs including the review 

of Article 27.3(b) of the TRIPS. It is an important step in the post-TRIPS regime as far as the 

issue of protection of TK is concerned.  

III. INTERNATIONAL BODIES 

(A) The UN Permanent Forum on Indigenous Issues  

The United Nations World Conference on Human Rights held in Vienna in 1993 discussed the 

creation of the Permanent Forum on Indigenous Issues worldwide. The Vienna Declaration and 

Programme of Action (VDPA) led to the establishment of the permanent forum by the United 

Nations Economic and Social Council’s Resolution No.2000/22. The UN Permanent Forum on 

Indigenous Issues (UNPFII) is an advisory body to the Economic and Social Council 

(ECOSOC). It serves as a forum to discuss indigenous issues related to economic and social 

development, culture, environment, education, health, and human rights. 

(B) The UN Working Group on Indigenous Populations 

The UN Working Group on Indigenous Populations (WGIP) was established in 1982 as a 

subsidiary organ of the Sub-Commission on the Promotion and Protection of Human Rights. It 

is a charter-based UN body for indigenous peoples. It has the order to develop international 

https://www.ijlmh.com/
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standards for the rights of indigenous peoples, including their knowledge and cultural honor. 

Protection of traditional knowledge has been dealt with, in this framework, as a component of 

the broader right to practice and invigorate indigenous cultural traditions and customs.  

The heritage of indigenous peoples has a collective character and is comprised of all objects, 

sites, and knowledge including languages, the nature or use of which has been transmitted from 

generation to generation and which is regarded as about a particular people or its territory of 

traditional nature use. The heritage of indigenous peoples also includes objects, sites, 

knowledge, and literary or artistic creation of that person which may be created or rediscovered 

in the future based upon their heritage.  

The Working Group also has been the catalyst for many initiatives related to indigenous peoples 

including the adoption of the Declaration on the Rights of Indigenous Peoples. 

(C) Expert Mechanism on the Rights of Indigenous Peoples  

The Expert Mechanism on the Rights of Indigenous Peoples is a new United Nations mechanism 

on the rights of indigenous peoples. It is established in under the Human Rights Council’s 

resolution 6/36 of 14 December 2007. It replaces the Working Group on Indigenous Populations 

and it continues the tasks of the Working Group. This subsidiary expert mechanism provides 

the Human Rights Council, the main human rights body of the United Nations, with thematic 

expertise on the rights of indigenous peoples in the manner and form requested by the Council. 

(D) UNCTAD 

The United Nations Conference on Trade and Development (UNCTAD) held an Expert Meeting 

on Systems and National Experiences for Protecting Traditional Knowledge, Innovations, and 

Practices in November 2000. Eighty countries participated in the meeting represented by 

representatives of governments, indigenous groups, NGOs, Inter-Governmental Organizations 

(IGOs), academic circles, private companies, and international agencies. The recommendations 

include suggestions to raise awareness about the protection of traditional knowledge, support 

the innovation potential of local and indigenous communities, facilitate the documentation of 

traditional knowledge, and promote the commercialization of traditional knowledge-based 

products.  

(E) World Health Organization  

The World Health Assembly has adopted several resolutions drawing attention to the significant 

role played by traditional medicine in the primary health care of individuals and communities 

in many developing countries. It is an undisputed fact that the international trade in herbal 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
1199 International Journal of Law Management & Humanities [Vol. 5 Iss 6; 1193] 
 

© 2022. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

medicines is rapidly increasing. However, according to the World Health Organization (WHO), 

in most countries, the herbal medicine market is inadequately regulated. Through its Traditional 

Medicine Programme (TRM), the WHO supports member States inter alia in their efforts to 

formulate national policies on traditional medicine and so on. TRM promotes the development, 

teaching, and application of analytical methods that can be used to evaluate the safety and 

efficacy of various elements of traditional medicine. The Regional Programmes on Traditional 

Medicine has the responsibility to collaborate with Member States to promote the rational use 

of traditional medicine within sustainable healthcare delivery systems, bearing in mind specific 

socio-cultural environments. Its main functions include:  

i. To develop general guidelines and provide technical support for the formulation and 

implementation of national policy and organizational and legal frameworks for the 

practice of traditional medicine  

ii. To develop norms and standards for the validation of the safety, efficacy, quality, and 

practice of traditional drugs  

iii. To promote and provide technical support for the development of national capacities in 

all fields of traditional medicine including research, and  

iv. To collaborate with national, regional, and international institutions for the 

identification, cultivation, and improvement of techniques for harvesting, storage, 

conservation, monitoring, and evaluation of medicinal plants that may benefit the global 

community. 

(F) World Intellectual Property Organization World  

Intellectual Property Organization (WIPO) is a specialized UN Organization that promotes the 

protection of intellectual property. It provides a forum for international policy debate and the 

development of legal mechanisms and practical tools concerning 

(i) the protection of traditional knowledge and traditional cultural expressions against 

misappropriation and misuse; and  

(ii) the intellectual property aspects of access to and benefit-sharing in genetic resources.  

The first effort to protect TK, specifically folklore, under the IP regime was a joint initiative by 

the WIPO and the United Nations Educational, Scientific and Cultural Organization (UNESCO) 

in 1978 which led to the adoption of the WIPO-UNESCO Model provisions for National Law 

on the Protection of Expressions of Folklore against Illicit Exploitation and other Prejudicial 

Actions in 1982. These Provisions were like Guidelines to WIPO Members to protect folklore 

https://www.ijlmh.com/
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in their jurisdictions since then, several efforts have been initiated to protect TK by inter-

governmental bodies dealing with intellectual property, environment, and human rights which 

are aimed at entrusting legal control to indigenous/local communities over the exploitation of 

their TK when such knowledge has special cultural significance.  

In 1998, WIPO created a Global Intellectual Property Issues Division, which undertook several 

studies on traditional knowledge and, in particular, organized fact-finding missions in different 

parts of the world to identify the issues at stake and the concerns of traditional knowledge 

holders6.  

WIPO consults a wide range of stakeholders, including indigenous peoples and local 

communities, NGOs, governmental representatives, academics, and the private sector, to 

identify the IP needs and expectations of the holders of TK and cultural expressions.  

At the level of inter-governmental bodies, the most extensive discussions have taken place in 

the WIPO which established an Inter-Governmental Committee on Intellectual Property and 

Genetic Resources, Traditional Knowledge and Folklore (IGC), in 2000 with the mandate to 

discuss intellectual property issues that arise in the context of: 

(i) access to genetic resources and benefit-sharing;  

(ii)  protection of TK, whether or not associated with those resources; and  

(iii) the protection of expressions of folklore. 

IGC works for the enhanced protection of TK and traditional cultural expressions against 

misappropriation and misuse. IGC deals with a range of issues concerning  

(i) the interplay between intellectual property and genetic resources and  

(ii) need for coordination with and responsiveness to the work of the Convention on 

Biological Diversity the Food and Agricultural Organization of the United Nations and 

the United Nations Environment Programme.  

The IGC discussions have since led to an understanding of the technical dimension involved in 

the protection of TK and to the clarification of many concepts related thereto. IGC prepared a 

technical study on disclosure requirements in patent applications that relate to genetic resources 

and associated TK used in a claimed invention with input from many WIPO member states. 

WIPO is mandated to undertake exploratory groundwork to provide an informed analysis of the 

 
6 “Protection of Traditional Knowledge: A Global Intellectual Property Issue” (WIPO/RT/LDC/1/4), “Protection 

of Traditional Knowledge: A Global Intellectual Property Issue” (WIPO/IP/TK/RT/99/2), and “Intellectual 

Property and Genetic Resources – An Overview” (WIPO/IP/GR/00/2). 
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intellectual property aspects of TK. In this context, it examines the intellectual property needs 

of holders of TK. WIPO Intergovernmental Committee has convened 12 Sessions so far on 

issues relating to intellectual property, Genetic Resources, Traditional Knowledge, and 

Folklore. 

IV. OTHER INTERNATIONAL INITIATIVES 

(A) International Decades of the World's Indigenous Peoples  

The First International Decade of the World's Indigenous People (1995-2004) was proclaimed 

by the UN General Assembly in its resolution 48/163 of 21 December 1993. During the decade, 

the General Assembly sought improvements in the situation of the more than 300 million 

indigenous people worldwide. The UN’s theme for the international decade was ‘Indigenous 

people: a partnership in action.’ The goal and objectives of the decade included inter alia 

promotion and protection of the rights of indigenous peoples and the development of 

international standards and national legislation to protect and promote indigenous peoples' 

human rights. One of the major achievements of the first decade was the establishment of the 

UN Permanent Forum on Indigenous Issues. The main thrust was given to their human rights, 

environment, development, and health. During the decade, indigenous peoples could develop 

solutions to their problems.  

The Second International Decade of the World's Indigenous Peoples (2005-2014) was 

proclaimed by the UN General Assembly in resolution (59/174). The goal of the second decade 

was further strengthening international cooperation for the solution of problems faced by 

indigenous peoples in areas relating to their culture, education, health, human rights, 

environment, and social and economic development. The chief achievement of the present 

decade is the adoption of the Declaration on the Rights of Indigenous Peoples.  

V. CONCLUSION 

The above discussion shows that several conventions, resolutions, and principles have been 

developed in various international fora surrounding the protection of TK. All these discussions 

are centered on numerous legal, economic, policy, and scientific issues in TK protection. It 

echoes the demand from the indigenous and local communities to have their due share of 

benefits accruing from the use of their traditional or indigenous knowledge and resources. Issues 

of traditional and indigenous knowledge have been extensively discussed globally, but in the 

international arena, little concrete effort has been made so far to transform protection into 

reality. However, none of the efforts have produced satisfactory results. No binding 
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international legal mechanism has been developed so far to ensure adequate and effective 

protection of TK.  

***** 
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