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Reforms in Special Economic Zones in 

India – Dawn or Doom 
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ABSTRACT 

The investors in Special Economic Zones of India are looking forward to year 2020 with 

much uncertainty. The reforms in policies regarding Special Economic Zones were under 

reconsideration after the Baba Kalyani led Panel, which was set up by Government of 

India, submitted its report. The Panel had recommended that SEZs be converted into 

Employment and Economic Enclaves. It laid emphasis on employment, value addition and 

dispute resolution. Meanwhile, the World Trade Organisation reported that Export 

subsidies in Special Economic Zones of India are in violation of the multilateral norms 

committed by India.  India has preferred an appeal over this decision and the same is 

pending before the Appellate Authority. In addition, certain benefits provided Special 

Economic Zone Scheme are scheduled to expire on March 31, 2020. A combination of these 

factors has made 2020, an uncertain for the investors. In light of the above, the objective 

of this paper is to answer the question what can be reasonably expected by Investors in 

Special Economic Zones of India in coming years and to provide recommendations to 

investors to take reasonable caution and to policy makers to make India attractive to 

investors.   

Keywords: Special Economic Zones of India, World Trade Organisation, Trade in India 

 

I. INTRODUCTION 

Special Economic Zones in India are geographical regions which are earmarked for availing 

liberalized economic measures compared to the rest of India.2It is considered a duty free 

enclave for export generation free zones of all roles and regulations governing import and 

exports with operation flexibility.3The regions outside the Special Economic Zones in India 

are defined as ‘Domestic Tariff Area’ in The Special Economic Zones Act, 2005.4As per the 

EXIM Policy, Special Economic Zone (SEZ) is a specifically delineated duty free enclave and 

                                                      
1 Author is an Advocate at High Court of Kerala, India. 
2Para 7.144, India-Export Related Measures, Report of the Panel, WT/DS541/R 
3 Page 2, Dr.R.Shashi Kumar, SEZs in India: Concept, Objectives and Strategies, available at 

<https://www.gtap.agecon.purdue.edu/resources/download/4103.pdf> 
4 Section 2(i), The Special Economic Zones Act, 2005 
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shall be deemed to be foreign territory for the purposes of trade operations and duties and 

tariffs. Goods going into the SEZ area shall be treated as deemed exports and goods coming 

from the SEZ area into DTA shall be treated as if the goods are being imported.5 

The concept of Special Economic Zone was first introduced in India two decades ago in the 

EXIM Policy, 2000.6 However, the inception of the idea was the first Export Processing Zone 

in Kandla, Gujarat in 1965 as a mechanism to promote exports, increase foreign exchange 

reserves and to generate additional employment which made India the first Asian country to 

recognize the effectiveness of Free Zone scheme to enhance international trade.7Eventually, 

the Santacruz Electronic Export Processing Zone (SEEPZ), Export Processing Zones at 

Cochin- Kerala, Chennai (Madras)-Tamil Nadu, Falta-West Bengal, Noida-Uttar Pradesh in 

1986 were established.8 All these zones were constructed as Multi- product zones. Cochin EPZ 

and Fatla EPZ were set up with the objective to develop the backward regions of the country.9 

The Indian EXIM policy of 2000,10 announced the establishments of Special Economic Zones 

in the country with lager provisions and facilities than the Export Processing Zone scheme. 

Under this policy, zones in SEEPZ, Cochin, and Kandla were converted into Special Economic 

Zone. Subsequently, all the other EPZs were also converted as Special Economic Zones in 

2003.11 

The objective of the SEZ Act are as following:12 

1. generation of additional economic activity 

2. promotion of exports of goods and services 

3. promotion of investment from domestic and foreign sources 

4. creation of employment opportunities 

                                                      
5 Para 9.30, EXIM Policy 1997-2002, available at <http://dgftcom.nic.in/exim/2000/pol/Chap-09.htm> 
6 Page 2, Dr.R.Shashi Kumar, SEZs in India: Concept, Objectives and Strategies, available at 

<https://www.gtap.agecon.purdue.edu/resources/download/4103.pdf> 
7 Page 2, L.Lakshmanan, Evolution of Special Economic Zones and Some Issues: The Indian Experience, 

SS(DEAP) : 4/2009, available at <https://rbidocs.rbi.org.in/rdocs/PublicationReport/Pdfs/SSLAK160909.pdf>; 

Page 1, Aravindaraj. K, A.Muthusamy Special Economic Zones (SEZ) and Its Impact on India’s Export, 

International Journal of Engineering and Advanced Technology , ISSN: 2249-8958, Volume 9, Issue 1, October 

2019, available at <https://www.ijeat.org/wp-content/uploads/papers/v9i1/A1476109119.pdf> 
8Page 1, Aradhna Aggarwal, Export Processing Zones in India: Analysis of the Export Performance, Working 

Paper No.148, November, 2004, available at <http://icrier.org/pdf/wp148.pdf> 
9 Page 1, Aravindaraj. K, A.Muthusamy Special Economic Zones (SEZ) and Its Impact on India’s Export, 

International Journal of Engineering and Advanced Technology , ISSN: 2249-8958, Volume 9, Issue 1, October 

2019, available at <https://www.ijeat.org/wp-content/uploads/papers/v9i1/A1476109119.pdf> 
10 Para 9.30, EXIM Policy 1997-2002, available at <http://dgftcom.nic.in/exim/2000/pol/Chap-09.htm> 
11 Page 1, Aravindaraj. K, A.Muthusamy Special Economic Zones (SEZ) and Its Impact on India’s Export, 

International Journal of Engineering and Advanced Technology , ISSN: 2249-8958, Volume 9, Issue 1, October 

2019, available at <https://www.ijeat.org/wp-content/uploads/papers/v9i1/A1476109119.pdf> 
12Special Economic Zones in India, available at <http://sezindia.nic.in/cms/introduction.php> 
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5. development of infrastructure facilities 

The question whether these duty-free enclaves are successful in meeting the objective behind 

the policy or not is often a topic for debates. Since the enactment of the SEZ Act, over 20 lakh 

jobs have been created, with an incremental growth of 25.19% y-o-y.13As per the report of 

Cushman & Wakefield, the share of SEZ exports in the total value of exports from India grew 

progressively until 2013, when it peaked at 29.1%, before stagnating at approximately the same 

levels. The share of SEZ exports was around 30% in 2018-19.14 If such was the situation till 

2020, the coming years are under spotlight for policy reforms since three events which have 

potential to affect the policy have occurred at the same time.  Firstly, the Direct tax benefits 

are expiring on to expire on 30th June 2020, secondly, some of the indirect tax benefits are also 

under uncertainty as WTO Panel decided that they are in violation of Agreement on Subsidies 

and Countervailing Measures and thirdly, the Covid-19 pandemic has disrupted businesses due 

to lockdown. The paper is an attempt to assess these three events in order to gauge their impact 

on the policy which will be framed in the coming years.  

II. THE RECOMMENDATION OF WTO PANEL  

On 31st October 2019, The World Trade Organisation Panel submitted a report stating that 

Export subsidies in Special Economic Zones of India are in violation of the multilateral norms 

committed by India. The Panel consisted of Mr. Jose Antonio S. Buencamino, Ms. Leora 

Blumberg and Mr. Serge Pannatier.15 

The report is based on the complaint by the United States claiming that export subsidy measures 

by India are inconsistent with Article 3.1 (a) and Article 3.2 of the SCM Agreement. The 

dispute between India and United States were regarding the following schemes maintained by 

India which provide for certain exemptions from, or reductions of, customs duties or taxes, or 

for granting the government of freely transferable “scrips” to be used to satisfy certain 

liabilities vis a vis the government.16 

 The Export Oriented Units (EOU) Scheme and Sector-Specific Schemes, including the 

Electronics Hardware Technology Parks (EHTP) Scheme and the Bio-Technology 

Parks (BTP) Scheme (the EOU/EHTP/BTP Schemes)  

 The Merchandise Exports from India Scheme (MEIS) 

                                                      
13 Page 2, SEZ Sunset Clause- A A 360o Perspective, Cushman & Wakefield, 2020 
14 Page 2, SEZ Sunset Clause- A A 360o Perspective, Cushman & Wakefield, 2020 
15Para 1.5, India-Export Related Measures, Report of the Panel, WT/DS541/R 
16Para 2, India-Export Related Measures, Report of the Panel, WT/DS541/R 
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 The Export Promotion Capital Goods (EPCG) Scheme  

 The Special Economic Zones (SEZ) Scheme; and  

 The Duty-Free Imports for Exporters Scheme (DFIS)  

One of the issues before the Panel was whether Article 27 of the Agreement on Subsidies and 

Countervailing (SCM Agreement) measures excludes India from the scope of application of 

Articles 3 and 4 of the SCM Agreement.17The special and differential treatment provisions of 

Article 27 of the SCM Agreement states that Article 3.1(a) shall not apply to developing 

country members referred to in Annex VII.18 Annex VII states that India shall be subject to the 

provisions which are applicable to other developing country members according to Paragraph 

2(b) of Article 27 when GNP per capita has reached $1000 per annum. Neither India nor United 

States had contended that India had graduated from the Annex VII. However, India contended 

that Article 27(2)(b) states that Article 3(1)(a) shall not be applied to developing country 

members for a period of eight years from the date of entry into force of WTO Agreement. India 

argued that the transition period is available after graduation as per Article 27(2)(b).19The panel 

rejected the arguments of India and found that India is not excluded from the scope of 

application of Article 3 and Article 4 of the SCM Agreement.20 

Article 3.1 of the SCM Agreement states that Subsidies contingent in law or in fact upon export 

performance shall be prohibited.21The United States of America challenged Subsidies under 

the SEZ Scheme that apply to Units22as those subsidies are contingent upon export performance 

in law or in fact23 and thus, prohibited by Article 3.1(a) of the SCM Agreement. Further, 

because India grants or maintains such subsidies, it also acts inconsistently with Article 3.2 of 

the SCM Agreement.24The SEZ Scheme provides for exemption from customs duties on 

imports into, and exports from, Units (b) the exemption from IGST on imports into Units, and 

(c) the deduction of export profits from the income of Units for purposes of corporate income 

tax.25 

                                                      
17Para 7.15-Para 7.17, India-Export Related Measures, Report of the Panel, WT/DS541/R 
18Article 27.2(A),  Agreement of Subsidies and Countervailing Measures  
19 Para 7.24, India-Export Related Measures, Report of the Panel, WT/DS541/R 
20 Par 7.18, India-Export Related Measures, Report of the Panel, WT/DS541/R 
21Article 3.1 (a), Agreement of Subsidies and Countervailing Measures 
22 Para 7.520, India-Export Related Measures, Report of the Panel, WT/DS541/R 
23Para 7.511, India-Export Related Measures, Report of the Panel, WT/DS541/R; Para 100, Canada-Certain 

Measures Affecting The Automotive Industry, WT/DS139/AB/R 
24 Para 7.533, Para 7.517, India-Export Related Measures, Report of the Panel, WT/DS541/R 
25 Para 7.516, India-Export Related Measures, Report of the Panel, WT/DS541/R 
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The exemption from customs duties is provided to every Developer and entrepreneurfor 

imports into, or exports from a Special Economic Zone or a Unit".26The exemption from IGST 

applies to all goods that are imported by a unit or a developer in the Special Economic 

Zone.27Deduction from the taxable base for corporate income tax applies in computing the total 

income of an assessee, being an entrepreneur from his Unit.28 Thus, the three sets of exemptions 

are available (a) to Units, (b) for imports into or exports from Units, or (c) for income from 

Units; but on the face of the measure, the customs duty and IGST exemptions appear to be also 

available (d) to entrepreneurs and developers for imports into, or exports from, the Special 

Economic Zone more generally, i.e. outside the context of Units.29 

The United States based its argument on the provision that Units are required to achieve a 

Positive Net Foreign Exchange (NFE) from the commencement of production according to 

Rule 53 of the SEZ rules.30 

As per the Handbook of Procedures, the Net Foreign Exchange Earning is defined as below:31 

“ 6.10 Net Foreign Exchange (NFE) Earnings 

(a) EOU / EHTP / STP / BTP unit shall be a positive net foreign exchange earner. NFE 

earnings shall be calculated cumulatively in the block period as per Paragraph 6.04 of 

FTP, according to the formula given below. Items of manufacture for export specified 

in LoP / LoI alone shall be taken into account for calculation of NFE. 

Positive NFE = A – B> 0 

Where 

'NFE' is Net Foreign Exchange; 

'A' is Free OnBoard value of exports by EOU / EHTP / STP / BTP unit; 

'B' is sum total of CIF value of all imported inputs and CIF value of all imported capital 

goods, and value of all payments made in foreign exchange by way of commission, 

royalty, fees, dividends, interest on external borrowings / high sea sales during first 

                                                      
26 Para 7.517, India-Export Related Measures, Report of the Panel, WT/DS541/R; Section 26(1)(b), The Special 

Economic Zones Act, 2005, No.28 of 2005 
27 Para 7.517, India-Export Related Measures, Report of the Panel, WT/DS541/R; Notification No.15/2017-

Integrate Tax, Ministry of Finance, F>No.DGEP/SEZ/09/2017 
28 Para 7.517, India-Export Related Measures, Report of the Panel, WT/DS541/R; Schedule II, The Special 

Economic Zones Act, 2005, No.28 of 2005 
29 7.518, India-Export Related Measures, Report of the Panel, WT/DS541/R  
30Rule 53,  
31Section 6.10, Handbook of Procedures 2015-2020 

<https://dgft.gov.in/sites/default/files/HBP%20Chapter%206%20as%20on%20June%2030%202019.pdf>; Para 

7.490, India-Export Related Measures, Report of the Panel, WT/DS541/R 
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five year period or any other charges. It will also include payment made in Indian 

Rupees on high sea sales. 

"Inputs" mean raw materials, intermediates, components, consumables, parts and 

packing materials.” 

Rule 1832 and Rule 1933 of SEZ Rules also reiterate that NFE is a requirement for setting up of 

Units. Failure to meet this requirement can lead to penal action and cancellation of the Unit’s 

approval.34India argued that the objective of the Act is overall economic development of areas 

within its territorial control.35 

Other than by exporting goods, the SEZ rules also laid down that other supplies such as the 

supply of capital goods to holders of a licence under the EPCG Scheme,36 the supply of goods 

to nuclear power projects meeting the conditions in the Foreign Trade Policy,37 the export of 

services, the rendering of services within the Domestic Tariff Area against free foreign 

exchange,38 and the supply of goods to other entities within the same SEZ or to other SEZs or 

EOU/EHTP/BTPs.39 can be counted towards calculating ‘A’ for  achieving Positive NFE.40 

In addition to achieving Positive NFE by exporting goods, the SEZ Rules also set forth other 

"supplies" by the Units that can be counted in computing "A".41Even though there are other 

ways to achieve Positive NFE, export is also one of them. Hence, the Panel held that the 

challenged subsidies under the SEZ Scheme are contingent in law upon export performance 

within the meaning of Article 3.1(a).  

The SEZ Scheme grants, for deduction of profits and gains from export from the taxable base 

for corporate income tax, that is, export is, again, a condition for the grant of the subsidy. For 

this reason, too,42 this deduction from taxable income is contingent in law upon export  

                                                      
32 Rule 18, The Special Economic Zones Rules, 2006 
33 Rule 19,  TheSpecial Economic Zones Rules, 2006 
34 Form G, The Special Economic Zones Rules,2006; 7.150, India-Export Related Measures, Report of the Panel, 

WT/DS541/R 
35 7.151, India-Export Related Measures, Report of the Panel, WT/DS541/R 
36 Rule 53A(f), The Special Economic Zones Rules, 2006 ;Rule 7, Amendment to The Special Economic Zones 

Rules, 2006, 2019; 7.518, India-Export Related Measures, Report of the Panel, WT/DS541/R 
37 Rule 53A(h), The Special Economic Zones Rules, 2006; 7.518, India-Export Related Measures, Report of the 

Panel, WT/DS541/R 
38 Rule 7, Amendment to The Special Economic Zones Rules, 2006, 2019;7.518, India-Export Related Measures, 

Report of the Panel, WT/DS541/R 
39 Rule 53A(j), The Special Economic Zones Rules, 2006.; 7.518, India-Export Related Measures, Report of the 

Panel, WT/DS541/R 
40 7.523, India-Export Related Measures, Report of the Panel, WT/DS541/R 
417.523, India-Export Related Measures, Report of the Panel, WT/DS541/R 
427.532, India-Export Related Measures, Report of the Panel, WT/DS541/R 
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performance within the meaning of Article 3.1(a).43 

Therefore, the panel concluded that the exemptions from customs duties on importation and 

exportation, the exemption from IGST on importation, and the deductions from taxable income, 

all provided under the SEZ Scheme, are subsidies contingent upon export performance, 

inconsistent with Articles 3.1(a) and 3.2 of the SCM Agreement.44Accordingly, the Panel 

recommended that India should withdraw the SEZ Scheme in 180 days.45 

The report submitted by the Panel has not been adopted by the Dispute Settlement Body 

considering that India informed the DSB on 19 November 2019 of its decision to appeal to the 

Appellate Body certain issues of law and legal interpretations in the panel report.46  

If the Appellate Body finds that the Panel report is to be upheld and is to be adopted by the 

DSB, the direct and indirect consequences for India will have to reframe the policy for Special 

Economic Zones in India. The report of the Appellate Body is not an immediate concern 

considering the fact that the situation prevailing at the WTO Appellate Body. The Appellate 

Body is a seven person body established in 1995 under Article 17 of the Understanding on 

Rules and Procedures Governing Settlement of Disputes.47On 11/12/2019, Out of the three 

remaining members, term of Mr. Ujal Singh Bhatia and Mr. Thomas R Graham came to an 

end,48 which resulted in a situation where the body is no longer able to meet the quorum as 

prescribed by the Rules and Procedures Governing Settlement of Disputes.49 It has brought the 

dispute resolution mechanism to a standstill.  

The appointments to the Body are paused as the United States is blocking the appointment of 

new members on the basis of concerns regarding the appellate process. Notably, it has criticized 

the Appellate Body for deviating from its original mandate by issuing decisions that add or 

diminish rights and obligations of member states, and hence amounts to judicial overreach.50 

                                                      
437.532, India-Export Related Measures, Report of the Panel, WT/DS541/R 
448.1, India-Export Related Measures, Report of the Panel, WT/DS541/R 
459.19, India-Export Related Measures, Report of the Panel, WT/DS541/R 
46Summary, India-Export Related Measures, available at <https://www.wto.org/english/tratop_e/dispu_e/ 

cases_e/ds541_e.htm> 
47Article 17, The Understanding on Rules and Procedures Governing Settlement of Disputes, available at 

<https://www.wto.org/english/tratop_e/dispu_e/dsu_e.htm> 
48Members of the Appellate Body and their respective terms of Office, available at 

https://www.orfonline.org/expert-speak/the-wtos-appellate-body-crisis-implication-for-trade-rules-and-

multilateralism-60198/<https://www.wto.org/english/tratop_e/dispu_e/ab_members_descrp_e.htm> 
49 Article 17(1), The Understanding on Rules and Procedures Governing Settlement of Disputes, available at 

<https://www.wto.org/english/tratop_e/dispu_e/dsu_e.htm> 
50WTO Dispute Settlement Misunderstandings: How To Bridge the Gap Between the United States and the Rest 

of the World, available  at <https://ielp.worldtradelaw.net/appellate_body/>; The WTO Appellate Body Crisis: 

How We Got Here and What Lies Ahead?, available at <https://www.jurist.org/commentary/2020/04/rathore-

bajpai-wto-appellate-body-crisis/> 
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More than 75 members of the WTO have consistently submitted proposals calling for 

appointment of appointment of members without delay.  Till the Appellate Body is formed, the 

pending appeals may remain pending for an indefinite period. This would provide India time 

to prepare and frame a better scheme to replace the existing scheme in case it needs to be 

replaced.51 

India will have to restructure its SEZ policy from export oriented incentives towards an 

investment-driven incentive mechanism. MOCI and Industry, Government of India constituted 

a Committee headed by Mr. Baba Kalyani, Chairman, Bharat Forge LTd. to study the existing 

SEZ Policy of India and prepare a policy framework to adopt strategic policy measures.52The 

Baba Kalyani Report tasked with the SEZ scheme overhaul has recommended for similar 

treatment of SEZs where tax incentives are investment-linked and SEZs are treated as 

economic enclaves (3E framework).53 

An important consideration that India should consider while framing the policy is that it does 

not violate its obligations under BITs giving rise to investor state disputes.  

III. WITHDRAWAL OF BENEFITS UNDER INCOME TAX ACT, 1961 

The Special Economic Zones are governed by the Central Government Laws and the State 

Laws. The Special Economic ZonesAct, 2005 [Hereinafter, The SEZ Act]54 is the main statute 

for the Special economic zones in India. States like Gujarat, Haryana, Madhya Pradesh, West 

Bengal, Tamil Nadu and Punjab have enacted State SEZ Acts too.  

To understand the pertinence of the upcoming reforms or changes, if any, it is important to 

understand the benefits provided by the following laws in India to SEZ Units and developers:  

1) Special Economic Zones Act, 2005: Being the main legal instrument laying down the 

framework of Special Economic Zones, the provisions for the establishment, 

development, administration and management of the Special Economic Zones for the 

promotion of exports are provided in this Act.55 

                                                      
51The WTO’s appellate body crisis: Implication for trade rules and multilateralism, available at 

<https://www.orfonline.org/expert-speak/the-wtos-appellate-body-crisis-implication-for-trade-rules-and-

multilateralism-60198/> 
52Page 10, Baba Kalyani Report on SEZ: Analysis, May, 2019 available at <https://www.phdcci.in/wp-

content/uploads/2019/05/Baba-Kalyani-Report-on-SEZs-An-Analysis.pdf> 
53Revitalising SEZs: From Island of Exports to Catalysts of economic and employment growth, November, 2018 

available at <http://sezindia.nic.in/upload/latestnews/5c401a4291212Circular.pdf> 
54The Special Economic Zones Act, 2005, No.28 of 2005 
55The Special Economic Zones Act, 2005, No.28 of 2005 
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It states that any goods or services exported out of, or imported into, or procured from 

the Domestic Tariff Area by a unit in a Special Economic Zone or by a developer shall  

be subject to such terms and conditions be exempt from the payment of taxes, duties or 

cess under all enactments specified in the First Schedule.56 

Chapter VI lays down Special Fiscal Provisions for Special Economic Zones. It 

provides exemption from duty of Customs on goods imported into or exported from 

and for services provided in or provided from a Special Economic Zone to any place 

outside India.57 The goods brought from Domestic Tariff Area to a Special Economic 

Zone are exempted from any duty of excise, securities transaction tax, etc.58  It also 

states that drawback or such other benefits as may be admissible from time to time on 

goods brought or services provided from the Domestic Tariff Area into a Special 

Economic Zone or Unit or services provided in a Special Economic Zone or Unit by 

the service providers located outside India to carry on the authorised operations by the 

Developer or entrepreneur.59 

2) Integrated Goods and Services Tax Act, 2017 (IGST Act): Integrated Goods and 

Service Tax is the tax imposed on all inter-state supplies of goods or services or both 

as per the Integrated Goods and Services Tax Act, 2017 (IGST Act).It is also levied and 

collected in accordance with the provisions of Section 3 of the Customs Act, 1975.60As 

per the IGST Act, 2017 supply of goods or services or both to or by a Special Economic 

Zone Developer or a Special Economic Zone unit shall be treated to be a supply of 

goods or services or both in the course of inter-State trade or commerce.61The IGST 

Act specifically states that, supply of goods to or by a Special Economic Zone developer 

or a Special Economic Zone unit shall not be treated as an intra state supply.62 

3) Income Tax Act, 1961: Income Tax Act, 1961 provides for Direct tax benefits to Units 

and developers in Special Economic Zones in India.  

Under the Income Tax Act, deduction is allowed for profits and gains by an undertaking and 

enterprise engaged in development of Special Economic Zones. Section 10AA allows tax 

deductions entrepreneurs from Unit in Special Economic Zones Act, 2005 from his Unit who 

begins to manufacture or produce articles or things or provide any service commencing on or 

                                                      
56Section 7, The Special Economic Zones Act, 2005, No.28 of 2005 
57Section 26(1)(b), The Special Economic Zones Act, 2005, No.28 of 2005 
58Section 26(1)(c), The Special Economic Zones Act, 2005, No.28 of 2005 
59Section 26(1)(d), The Special Economic Zones Act, 2005, No.28 of 2005 
60Section 5, The Integrated Goods and Services Tax Act, 2017, No.13 of 2017 
61Section 7(5)(b), The Integrated Goods and Services Tax Act, 2017, No.13 of 2017 
62Section 8(1)(i), The Integrated Goods and Services Tax Act, 2017, No.13 of 2017 
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after the 31stMarch, 2020.63It provides hundred per cent of profits and gains derived from the 

export, of such articles or things or from services for a period of five consecutive assessment 

years beginning with the assessment year relevant to the previous year in which the Unit begins 

to manufacture or produce such articles or things or provide services, as the case may be, and 

fifty per cent of such profits and gains for further five assessment years and thereafter; For the 

next five consecutive assessment years, so much of the amount not exceeding fifty per cent of 

the profit as is debited to the profit and loss account of the previous year in respect of which 

the deduction is to be allowed and credited to Special Economic Zone Re-investment Reserve 

Account subject to conditions provided in the Act.It also clarifies thatan undertaking, being the 

Unit, which had already availed, before the commencement of the Special Economic Zones 

Act, 2005, the deductions referred to in section 10A for ten consecutive assessment years, such 

Unit shall not be eligible for deduction from income under this section.64  The Act provides 

benefits to undertaking, being the Unit, which fulfils all the following conditions,65 namely:— 

(i) it has begun or begins to manufacture or produce articles or things or provide 

services during the previous year relevant to the assessment year commencing 

on or after the 1st day of April, 2006 in any Special Economic Zone; 

(ii) it is not formed by the splitting up, or the reconstruction, of a business already 

in existence 

Where any undertaking being the Unit which is entitled to the deduction under this section is 

transferred, before the expiry of the period specified in this section, to another undertaking, 

being the Unit in a scheme of amalgamation or demerger, the provisions of this section shall, 

as they would have applied to the amalgamating or the demerged Unit being the company as if 

the amalgamation or demerger had not taken place.66 

The profits derived from the export of articles or things or services (including computer 

software) shall be the amount which bears to the profits of the business of the undertaking, 

being the Unit, the same proportion as the export turnover in respect of such articles or things 

or services bears to the total turnover of the business carried on by the undertaking.67 

                                                      
63Section  10AA(1),  Income Tax Act, 1961, No.42 0f 1961 
64Section  10AA(1),  Income Tax Act, 1961, No.42 0f 1961 
65Section  10AA(4),  Income Tax Act, 1961, No.42 0f 1961 
66Section  10AA(5),  Income Tax Act, 1961, No.42 0f 1961 
67Section  10AA(7),  Income Tax Act, 1961, No.42 0f 1961 
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Section 80- IAB of the income tax provides similar deductions to Developers developing in the 

Special Economic Zone where development begins before the 1st April 2017.68 Accordingly, 

the benefits for new developers are not available since then.  

4) Foreign Trade Policy: The Foreign Trade Policy and Handbook of procedures also form 

a part of the legal framework regulating Special Economic Zone. The Foreign Trade 

Policy states that Supplies made from DTA Units to SEZ units and SEZ products 

exported through DTA shall be ineligible for Duty Credit Scrip under Merchandise 

Exports from India Scheme.69The Policy states that Export to SEZ Units shall be 

considered for discharge of export obligation provided payment is realised from 

Foreign Currency Account of the SEZ Unit70 and Export to SEZ developers can be 

taken into account even if payment is realised in Indian Rupees.71 

As mentioned earlier, the income tax exemption was scheduled to expire on 31st March 2020. 

It was extended to June 30 considering the unprecedented situation that the Pandemic 

broughtforth.72The Baba Kalyani Report had suggested that the benefits under Sunset Clause 

should be extended and tax benefits should be retained.73 

The question which needs to be considered as the Sunset Clause becomes operatives is whether 

investments in Special Economic Zones would remain attractive and beneficial or not.  

The Indirect tax benefits would continue to remain in force unlike the direct tax benefits which 

are expiring soon. The Indirect Tax benefits include exemption from Goods and Services Tax, 

Customs Duty, benefits under Service Export from India Scheme on the export of eligible 

services. There are various incentives and facilities that are offered to the Unit in SEZs for 

attracting investments into the SEZs including foreign investment such as single window 

clearance for Central and State Level approvals.74 

Thus, the Continuance of indirect benefits is still a factor for cost saving for businesses as it 

includes exemptions such as customs duty.75 The benefits in Customs duty are a noteworthy 

                                                      
68Section  80-IAB,  Income Tax Act, 1961, No.42 0f 1961 
69Para 3.06, Foreign Trade Policy, 2015-2020, available at <https://dgft.gov.in/sites/default/files/ft17-

051217.pdf> 
70Para 4.21(iii), Foreign Trade Policy, 2015-2020, available at <https://dgft.gov.in/sites/default/files/ft17-

051217.pdf> 
71Para 4.21(iv) Foreign Trade Policy, 2015-2020, available at <https://dgft.gov.in/sites/default/files/ft17-

051217.pdf> 
72Section 3, The Taxation and Other laws (Relaxation of Certain Provisions) Ordinance, 2020, No.2 of 2020 
73Page 8,52, Baba Kalyani Report on SEZ: Analysis, May, 2019 available at <https://www.phdcci.in/wp-

content/uploads/2019/05/Baba-Kalyani-Report-on-SEZs-An-Analysis.pdf> 
74 Chapter V, The Special Economic Zones Act, 2005, No.28 of 2005 
75Kailash Babar, Sun may set on SEZ rush sans extension, </https://economictimes.indiatimes.com/markets/ 

stocks/news/sun-may-set-on-sez-rush-
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factor. These benefits are over and above the benefits that are provided by the State 

Governments. However, the rush to start a unit in the SEZ before the sunset clause comes into 

effect may slow as the Sunset clause expires.76 

Since, the sunset clause was pre-determined, it can be stated that the investors are well-aware 

of the consequences and would have planned accordingly. According to the Cushman & 

Wakefield research publication, most of the occupiers are considering expansion, relocation or 

consolidation within Special Economic Zones.77 

For such occupiers who have already started operations before 31stMarch, 2020, they will be 

able to utilise the unexpired tax holiday while functioning within the Special Economic Zone.  

The stakeholders have requested the Government to extend the tax holiday due to the effects 

of Pandemic.78 

Till 2012, the units in SEZ were exempted from the payment of Minimum Alternate Tax under 

Section 115JB of the Income Tax Act.79The Minimum Alternative Tax which introduced in 

2012 is also a key factor in this transition as there are occupiers who are not availing direct tax 

benefits but instead are paying lower Minimum Alternative Tax.80 

IV. AFTERMATH OF COVID-19 PANDEMIC 

When the Government announced lockdown inorder to curb the spread of Covid-19, the 

companies were forced to explore ‘work-from-home’ model to services uninterrupted. Having 

experienced this model, many companies are considering it as a long term viable option.81 

Indian IT Companies sought legislative changes in order to support the transition. They sought 

relaxations in telecom regulations and to move equipments from out from Special Economic 

Zones to facilitate remote working. The question arises as to how this shift in work culture 

would impact the real estate market. Around one-third of India’s office market supply comes 

                                                      
sansextension/articleshow/74023224.cms?utm_source=contentofinterest&utm_medium=text&utm_campaign=c

pps> 
76Kailash Babar, Sun may set on SEZ rush sans extension, https://economictimes.indiatimes.com/https://econom 

ictimes.indiatimes.com/markets/stocks/news/sun-may-set-on-sez-rush-

sansextension/articleshow/74023224.cms?utm_source=contentofinterest&utm_medium=text&utm_campaign=c

ppst> 
77Page 16, SEZ Sunset Clause- A A 360o Perspective, Cushman & Wakefield, 2020 
78SEZ seeks extension of tax holiday for new units beyond June 30, available at <https://www.thehindubusin 

essline.com/economy/sezs-seek-extension-of-tax-holiday-for-new-units-beyond-june-30/article31889973.ece> 
79 Section 115JB, Income Tax Act, 1961, No.42 0f 1961 
80Arpita Mukherjee, Bhavook Bhardwaj, Working Paper 314, Imposition of MAT on SEZs: Concerns and the 

Way Forward, February, 2016 available at <https://icrier.org/pdf/Working_Paper_314.pdf> 
81 Shelly Singh, Companies see work-from-home as a viable long-term option if regulatory issues can be 

addressed,available  at< https://economictimes.indiatimes.com/news/company/corporate-trends/companies-see-

work-from-home-as-a-viable-long-term-option-if-regulatory-issues-can-be-

addressed/articleshow/74985839.cms?from=mdr> 
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from SEZs, and Information Technology SEZs form a large block of exports, valued at more 

than $43 billion annually.82Total stock currently in operational IT SEZs is over 1/4th of the 

total Indian Real Estate stock (top seven cities)83Technology, Manufacturing and Engineering 

companies are most represented in Special Economic Zones.84It is to be seen if companies will 

opt into the remote working culture considering the cost cutting and the opportunity it provides 

for tapping into talents who have no accessibility or less accessibility otherwise.  

V. CONCLUSION 

The Government may announce new framework in light of all these consideration as it was had 

already constituted a committee to provide a report and may introduce a new policy in line with 

recommendations in the Baba Kalyani Report which takes note of the fact that the SEZ Policy 

needs to be complied with the relevant WTO regulations.85 

The effect of the pandemic on the economy will push the government to introduce reforms to 

boost the economy and such times, the investors in Special Economic Zones must also be 

considered so that Special Economic Zones remain attractive for further investments. The 

change in work culture which forced by the pandemic may have far reaching impact on real 

estate sector and any regulations that are framed for SEZ must take note of changing work 

environments and suitable amendments may be required in the existing regulations.  

What needs to be seen is whether the new framework will address all the aforementioned 

concerns effectively but it can be safely stated that at least in short term, there are no radical 

adverse changes to be expected. However, whether there will be more favourable policies for 

investors considering India’s more protectionist agenda in recent times86 is an answer only time 

will provide. 

***** 

                                                      
82Kailash Babar, Sun may set on SEZ rush sans extension, https://economictimes.indiatimes.com/https://econom 

ictimes.indiatimes.com/markets/stocks/news/sun-may-set-on-sez-rush-sans 

extension/articleshow/74023224.cms?utm_source=contentofinterest&utm_medium=teextension/articleshow/74

023224.cms?utm_source=contentofinterest&utm_medium=text&utm_campaign=cppst 
83Page 16, SEZ Sunset Clause- A A 360o Perspective, Cushman & Wakefield, 2020 
84Page 16, SEZ Sunset Clause- A A 360o Perspective, Cushman & Wakefield, 2020 
85 Page 9, Baba Kalyani Report on SEZ: Analysis, May, 2019 available at <https://www.phdcci.in/wp-

content/uploads/2019/05/Baba-Kalyani-Report-on-SEZs-An-Analysis.pdf> 
86Akhil Bansal, Atmanirbhar Bharat: Success depends on how India negotiates terms with US, EU,  available at 

<https://www.financialexpress.com/opinion/atmanirbhar-bharat-success-depends-on-how-india-negotiate-terms-

with-us-eu/1980431/> 
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