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ABSTRACT 

The world is beset by refugee crisis especially in the 21st century. All the major countries 

of the world are dealing with this situation in their own ways. In this context, the Refugee 

Convention of 1951 and its Protocol of 1967 grants the path by which such countries can 

deal with this situation. Though a number of countries, including India, have not ratified 

the convention but because they have ratified other human rights treaties and convention, 

they are equally bound by the convention forming the part of international customary 

law, especially the policy of non-refoulement that governs the situation dealing with 

deportation of refugees in the country of their origin where there is substantial fear of 

them facing persecution due to their race, religion, nationality, social group or political 

opinion. 

Objective of the paper: The paper seeks to analyse the policy of non-refoulement as part 

of international customary law and what is the trend that countries are adopting with 

regards to such a policy in the wider umbrella of their domestic refugee legislation. 

Research Methodology: The paper is based on primary data collected from Books & 

Articles and secondary data collected from internet, newspapers, magazines and journals  

Keywords: International convention on the status of refugees, non-refoulement, national 

treatment, refugees 

. 

I. INTRODUCTION 
The drowning of the Syrian child, Alan Kurdi, while attempting to migrate to Europe through 

the Mediterranean Sea became the face of a humanitarian crisis in 2015 that has unfolded in 

Syria and other regions due to various coup d’état, civil war, large scale terrorism, violence 

and state persecution. 

It equally becomes the fate of many immigrants who are entering another country or a 

region fleeing persecution and war. There are many reasons due to which the immigrant 

crisis emerges at the first including civil war (Syria, Somalia, Sudan and Kosovo), large-
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scale terrorism and violence (Syria and Afghanistan), Ethnic violence and cleansing by the 

State (Germany during WWII and Kosovo and Myanmar). 

In 2011, around 1 million Syrians were displaced but the numbers have reached to 16 

million Syrians in 2016. According to Pew Foundation report, in 2019, every 6 out of 10 

Syrians are displaced emphasizing the scale of civilian suffering while the politics is being 

played on their land. While globally, around 260 million people are displaced2. 

There is spurt in the wave of opinion among the global community who see refugees and 

immigrants fleeing persecution as someone who are burden on resources, potential job and 

social benefit “stealers”. At the same time the contribution of populist rhetoric of certain 

leaders and ideologues in making such perception in the public space cannot be denied. 

This paper seeks to analyze the varying trends on the topic of non-refoulement especially 

those fleeing war and persecution from their country of origin. 

II. DEFINING THE TERM “REFUGEE” 
According to the definition of UNHCR, a refugee is a person forced to flee their country 

because of violence or persecution. 

Refugee as defined under Article 1 of the Convention relating to the Status of Refugees 

1951, as amended by the 1967 protocol states: 

“Any person owing to well-founded fear of being persecuted for reasons of race, religion, 

nationality, membership of a particular social group or political opinion, is outside the 

country of his nationality and is unable or, owing to such fear, is unwilling to avail himself 

of the protection of that country: or who, not having a nationality and being outside the 

country of his former habitual residence as a result of such events, is unable or, owing to 

such fear, is unwilling to return to it”. This article seeks to unravel the unfolding of 

politics on immigrants and refugees”. 

Convention Governing the Specific Aspects of Refugee Problems in Africa expanded the 

1951 definition: 

"Every person who, owing to external aggression, occupation, foreign domination or events 

seriously disturbing public order in either part or the whole of his country of origin or 

nationality, is compelled to leave his place of habitual residence in order to seek refuge in 

another place outside his country of origin or nationality". 
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Certain groups in India such as Tibetan, Sri Lankan Tamils and Indians who faced 1972 

expulsion of Ugandan of Indian origin are generally accepted as legal refugees. However, 

there is an absence of Refugee specific law. India is not a party to 1951 Convention and 1967 

Protocol unlike the US. 

III. LEGAL FRAMEWORK REGARDING REFUGEES  
India 

India has no specific legislative framework dealing with refugees, they are essentially 

protected under the constitution.  Although India is not a signatory to 1951 Convention on 

Refugees, it can be termed to be part of International Customary Law and part of municipal 

law till it is consistent and also, in the absence of any municipal law. Article 51(c), of the 

constitution advocates fostering respect to International Law. 

In India refugees are considered under the ambit of the term ‘alien’. The word alien appears 

in the Constitution of India (Article 22( 3) and Entry 17, List I, Schedule VII), in Section 83 

of the Indian Civil Procedure Code, and in Section 3(2)(b) of the Indian Citizenship Act, 

1955.  

Legislative enactment governing aliens in India are the Foreigners Act, 19462 under which 

the Central Government is empowered to regulate the entry of aliens into India, their 

presence and departure there from India. It defines a ‘foreigner’ to mean ‘a person who is not 

a citizen of India’3 

The Registration Act, 1939 deals with the registration of foreigners entering, being present in, 

and departing from India4.  

Also, the Passport Act, 1920 and the Passport Act, 1967 deals with the powers of the 

government to impose conditions of passport for entry into India and to issue passport and 

travel documents to regulate departure from India of citizens of India5. 

A refugee also faces the prospects of prosecution for violation of the Registration of 

Foreigners Act, 1939 and Rules. 

Refugees continue to run the risk of apprehension, detention and prosecution for the violation 

of the Foreigners Act, 1946 and the Foreigners Order,19486. 

                                                      
2 Section 3(1) 
3 Section 2 Definitions 
4 Section 3 
5 Section 3 
6 Section 3 
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 The Indian Supreme Court has also held that the government’s right to deport is absolute: 

‘… the power of the Government in India to expel foreigners is absolute and unlimited and 

there is no provision in the Constitution fettering this discretion… the executive Government 

has unrestricted right to expel a foreigner.’7  

The Constitution of India guarantees certain Fundamental Rights to refugees. Namely, right 

to equality (Article 14), right to life and personal liberty (Article 21), right to protection under 

arbitrary arrest (Article 22), right to protect in respect of conviction of offences (Article 20), 

freedom of religion (Article 25), right to approach Supreme Court for enforcement of 

Fundamental Rights (Article 32), are as much available to non-citizens, including refugees, as 

they are to citizens. 

 The liberal interpretation that Article 21 has received now includes right against solitary 

confinement8, right against custodial violence9, right to medical assistance and shelter10.  

In NHRC v. State of Arunachal Pradesh11, the Government of Arunachal Pradesh was asked 

to perform the duty of safeguarding the life, health and well-being of Chakmas residing in the 

State and that their application for citizenship should be forwarded to the authorities 

concerned and not withheld. 

In P. Nedumaran v. Union of India12, the need for voluntary nature of repatriation was 

emphasized upon and the Court held that the UNHCR, being a world agency, was to ascertain 

the voluntariness of the refugees and, hence, it was not upon the Court to consider whether 

consent was voluntary.  

According to B. S. Chimni13, the Court shouls have proceeded to test validity of Foreigners 

Act as against Article 21 instead of concluding that there is no provision in the constitution 

curbing the absolute powers of government to expel foreigners. 

In Louis de Raedt v Union of India14 the court proceeded to instead conclude that government 

have absolute power to expel foreigners under Foreigners Act, 1946. 

It is true that India has not ratified the 1951 Convention and the 1967 Protocol to it, however, 

it acceded to various Human Rights treaties and conventions that contain provisions relating 

                                                      
7 Louis De Raedt v. Union of India  (1991) 3 SCC 554  
8 Sunil Batra v. Delhi Administration 1978 4 SCC 494 
9 D. K. Basu v. State of West Bengal (1997) (1) SCC 
10 PUCL v. Union of India (1997) SCC 48 
11 1996 SCC (1) 742 
12 1993 (2) ALT 291  
13  “Status of Refugees in India” pp. 453. 10 Ibid, pp 461 
14 1991 SCR (3) 149 
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to protection of refugees. As a party to these treaties India is under a legal obligation to 

protect the human rights of refugees by taking appropriate legislative and administrative 

measures under Article 51(c) and Article 253 and also under the same laws it is under the 

obligation to uphold the principle of non-refoulement.  

However, ratifying the convention does not mean that refugees will not be kept out in the 

presence of Article 42 of the same convention which permits reservation of the right of 

refugees. 

The recently enacted Citizenship (Amendment) Act, 2019 granting citizenship to Hindu, 

Christian, Parsi, Buddhist, Sikh, Jain refugees who have faced persecution in the countries of 

Bangladesh, Pakistan and Afghanistan and who have entered into India to the cut-off date 31st 

December 2014. 

This Act has the presumption of religious persecution in the favour of refugees belonging to 

the abovementioned religious group. This legislation has seen protests all over India because 

it is seen to be discriminatory towards Muslims who might have faced persecution in these 

three countries that have been named. This legislation has been alleged to be discriminatory 

towards Muslims. 

India is a signatory to a number of conventions and treaties that guide its treatment of 

refugees. These include the Universal Declaration of Human Rights, the International 

Covenant on Civil and Political Rights(ICCPR), the International Covenant on Economic, 

Social and Cultural Rights (ICESCR), the Convention Relating to  Status  of Stateless 

Persons (1954), the Convention on the Reduction of Statelessness (1954), the International 

Convention on the Elimination of All Forms of Racial Discrimination (1965), the 

Convention on the Elimination of All Forms of Discrimination Against Women 

(CEDAW), the Convention Against Torture and Other Cruel and Inhuman or Degrading 

Treatment or Punishment (CAT), the Convention on the Rights of the Child.  

In Vishaka V State of Rajasthan15, Supreme Court was of the view that where the 

international law and treaties are not inconsistent with domestic laws and constitution they 

must be given effect to. The same is true in the absence of domestic law.  

Though India is not a party to Refuge convention 1951 and its Protocol 1967, it is still 

bound by other conventions and treaties that it has signed. Policy of non-refoulement that 

governs the treatment of refugees where they are not be returned back to the place where 

they are likely to face persecution and torture. So, there is a need to consider giving such 
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refugees asylum on the proof of persecution which has to be seen by the facts and cannot 

be presumed.  

IV. LEGAL FRAMEWORK OF OTHER COUNTRIES DEALING WITH REFUGEES 
UNITED STATES 

US being a signatory to the 1951 Refugee Convention and 1967 Protocol, is bounded by 

the definition of Refugee contained in the convention. The Immigration and Nationality 

Act gives authority to the Attorney General to grant asylum if an alien is unable or unwilling 

to return to her country of origin because she has suffered past persecution or has a “well-

founded fear” of future persecution on account of 'race, religion, nationality, membership in a 

particular social group, or political opinion.'" It is based on the need of security focusing on 

the safety of citizen. 

This commitment was codified and expanded with the passing of the Refugee Act of 

1980.Besides reiterating the definitions of the 1951 Convention and its Protocol, the Refugee 

Act provided for the establishment of an Office of Refugee Resettlement (ORR) within 

the U.S. Department of Health and Human Services (HHS) to help refugees begin their lives 

in the U.S. The structure and procedures evolved and by 2004, federal handling of refugee 

affairs was led by the Bureau of Population, Refugees, and Migration (PRM) of the U.S. 

Department of State, working with the ORR at HHS. Asylum claims are mainly the 

responsibility of the U.S. Citizenship and Immigration Services (USCIS) of the Department 

of Homeland Security (DHS)16. 

The United States takes into account claims for asylum under the 1951 Convention Relating 

to the Status of Refugees and its 1967 Protocol. Accordingly, a refugee is a person who is 

outside their country of nationality who, owing to a fear of persecution on account of a 

protected ground, is unable or unwilling to avail himself of the protection of the state. 

Various protected ground including race, nationality, religion, political opinion and 

membership of a particular social group. 

 The signatories to these agreements, US being one, are obliged not to return or "refoul" 

refugees to the place of persecution.  

FRANCE 

French asylum law is heavily based on international and European law, but is largely 

codified in the Code de l’entrée et du séjour des étrangers et du droit d’asile (CESEDA, Code  

                                                      
16 IOC.gov 
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of Entry and Residence of Foreigners and of the Right of Asylum). 

There are two types of asylum protection in France: refugee status and subsidiary protection. 

An applicant must be either on French territory or at a French border crossing to request 

asylum.  

A Refugee status is defined as belonging to “any person persecuted for his/her action in favor 

of liberty” as well as any person over whom the United Nations High Commission for 

Refugees (UNHCR) has competence under articles 6 and 7 of its statute, and any person who 

is covered by article 1 of the 1951 Geneva Convention Relating to the Status of Refugees. To 

the criteria of race, religion, nationality, or political opinion as the reason for persecution, 

French law adds gender and sexual orientation as factors to consider17.  

A person may be denied refugee status, or such status may be revoked, if (a) there is serious 

reason to believe that his/her presence in France presents a grave threat to the security of the 

state; or (b) he/she was found guilty of an act of terrorism or of a crime punished by more 

than ten years of incarceration, and his/her presence in France presents a grave threat to 

society. 

UNITED KINGDOM 

Asylum seekers may apply for asylum only after entering the UK. Asylum applicants who 

meet the application criteria receive refugee status.  Applicants who do not receive refugee 

status may still be granted leave to remain in the UK for humanitarian or other reasons if 

there is a real risk that they would suffer serious harm after returning to their country of 

origin.  

The Secretary of State for the Home Department (a member of the British executive branch) 

and his department, commonly referred to as the Home Office, has responsibility for almost 

all matters relating to immigration, including asylum, nationality, and border control laws. 

The statutory regime governing immigration and asylum in the UK is primarily contained in 

the Immigration Act 1971 and the Immigration Rules. The 1971 Act makes it an offense for 

aliens to enter the UK without obtaining leave to enter. National laws are subject to the 

European Convention on Human Rights and the UN Refugee Convention. 

The Secretary of State grants an application for asylum if he/she is satisfied that: 

(i) [the asylum seeker] is in the United Kingdom or has arrived at a port of entry in 

the United Kingdom; 
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(ii)  he is a refugee, as defined in regulation 2 of The Refugee or Person in Need of 

International Protection (Qualification) Regulations 2006; 

(iii)  there are no reasonable grounds for regarding him as a danger to the security of 

the United Kingdom; 

(iv)    having been convicted by a final judgment of a particularly serious crime, he does 

not constitute danger to the community of the United Kingdom; and 

(iv) refusing his application would result in him being required to go (whether 

immediately or after the time limited by any existing leave to enter or remain) in breach 

of the Geneva Convention, to a country in which his life or freedom would threatened on 

account of his race, religion, nationality, political opinion or membership of a particular 

social group 

(v) A person who has been notified that he/she has been refused asylum may be liable 

to removal as an illegal entrant, removal under the powers provided for in section 10 of 

the Immigration and Asylum Act 1999, or deportation18. 

V. A WORRISOME TREND 
It is a matter of serious contemplation that various steps are being undertaken all over the 

world in order to have the policy of “no entry” for refugees. We have seen this during 

Syrian Refugee Crisis, where apart from Germany and Sweden, most of the major European 

Union (EU) countries denied entry to the immigrants and closed down their borders. 

In USA, we have witnessed the unconscionable separation of children away from the 

parents who were allegedly illegally trying to enter the country and were locked down in the 

cage of a prison. We have witnessed this shifting of policy approach in India too, that is 

known to adopt a policy of solidarity and acceptance towards immigrants fleeing 

persecution and violence in any form from its country of origin. 

However, recently we have witnessed a hardline approach in its policies both externally and 

internally. Example can be given of the National Registry of Citizens(NRC) exercise that 

demands proof of citizenship via documents older than 4 decades from laborers and farmers. 

We have witnessed the instance of cases where some siblings were included while the others 

excluded belonging to the same family or the husband and the children have  been included 

while the wife has been excluded from the list. Many bonafide Indian citizen belonging to 

the other northern states of Bihar, Uttar Pradesh and Gujarat residing in the state for a long 
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time have been excluded from the NRC list, veritably making them foreigners tentatively. 

Overall, the global trend showcases a rise in xenophobic policies towards immigrants along 

with the rise in trade protectionism. 

VI. THE MORAL DILEMMA 
Furthermore, once refugees enter a country many have to stay in camps, the opportunities 

for employment and education becomes limited due to the “refugee tag”, they cannot even 

move out of the country due to the visa issues and bureaucratic hurdles for educational and 

livelihood opportunities. Like in the case of Sri Lankan Tamil refugees during the civil war 

that began in the 1980s, not all those who fled persecution to India are allowed citizenship 

and assimilation with the culture and community of the host country. Only those refugees 

who can prove that  their ancestors were brought to Sri Lanka during colonial times as 

indentured laborers are the ones eligible for citizenship. This raises the ethical and moral 

question in relation to those who are born, educated and married in the host country and has 

never known the country which is their supposable homeland: Is it just and morally right to 

deport them? 

In the recent years there seems to be a gradual shift in the policy of India which is seemingly 

moving away from jus soli to jus sanguinis. The NRC exercise and the Citizenship 

(amendment) Bill can be understood in this perspective. The rhetoric has dominated the 

political space throughout the world. From globalization, slogans such as “the whole world 

as one family and humans as brethren”, we are moving towards the “dead and gone” past of 

WW2 dominated by closed borders, racial and religious prejudices, hate-mongering among 

different groups and communities and consequent outright ethnic cleansings and genocides. 

This can be seen and observed in the case of Rohingyas and the persecution they suffered in 

Myanmar from the state which has been described by the United Nations High 

Commisioner for Refugees as “textbook case of ethnic genocide” and it now being 

designated by United Nations as the ‘world’s most persecuted community’. 

VII. CHANGING PERCEPTIONS 
In 2018, Sweden witnessed huge protests against the decision of government to admit 

refugees fleeing war and violence from Syria and other regions. The citizens showed their 

discontent in the Swedish General Election where the previous government retained power 

by a thin majority and with a coalition system. Same issue haunted the Angela Merkel 

Cabinet which failed to get a workable majority in the General Elections and eventually 
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adopted the coalition system5. 

While in USA, the building of the wall along the Mexican border and the continuum of 

rhetoric from President Donald Trump against Latin Americans, Mexicans and Muslims is a 

textbook case of anti-immigrant stance. The thread of morality and ethical dilemma no 

longer appeals to the governments facing constant electoral backlash while making policies 

on refugees and immigrants fleeing war and violence. Eventually it leads to adoption of 

hardline approach verging on xenophobia and populism rather than the greater good and all 

this is done in the name of national interest. At the same time, mostly no government ever 

bothers to actually define as to what those “national interests” basically are. This creates a 

vicious circle of confusing people for political gains by bandying about words such as 

“terrorism” and “employment” to define those “national interests” without any backing 

evidence. 

Political leaders are also to be blamed whose excessive rhetoric and politicization of certain 

words such as “infiltrators” and “job-snatchers” for political mileage breaks a well-balanced 

social fabric of a country or a specific region where assimilation has taken place over time 

and peace has been established between communities and groups who are natives and who 

have migrated due to various political and other reasons. The extreme politicization of the 

issue of immigration/refugees does more damage than good to the social and cultural fabric 

of a country. 

VIII. WHOSE BURDEN IS IT ANYWAY? 
Different countries define the term “Refugee” differently in the legal sphere, this becomes 

the biggest hurdle for refugees to access asylum as there is lack of consensus. You cannot 

expect a person fleeing war and violence to make a choice of the countries where he would 

like to go like some holiday trip. Although the term “Refugee” has been defined in various 

international treaties but different countries of the world under their Municipal laws 

generally gives the term a narrow definition for their own self interest. One thing required 

to be noted is the policy of non- refoulement which is the part of international customary 

law. Accordingly, even though a country is not a party to the Refugee Convention of 1951 

and subsequent Protocol of 1967, they have to abide by it. But many a times, the narrow 

definition under municipal laws of a country helps them to avoid this policy of 

international customary law, even though the term is exhaustively covered in various 

international treaties and instruments. 
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IX. HOPE AND DISSAPOINTMENT 
During the “European Immigrant Crisis” when thousands from Syria and nearby regions 

fled war and violence in the hope of a better future or atleast a safer future, many met the 

tragic fate of drowning in the Mediterranean while those who reached the shore of Europe 

met with tragic disappointments of closed borders, lost family members, confusion and 

hunger. 

The same was evident during the Rohingya refugee crisis when India facing the dilemma 

closed down its borders and also asked officials to deport 14000 Rohingyas back to 

Myanmar clearly violating policy of non-refoulement. The same humdrum reason of 

“national security” was given in defense. 

Furthermore, thousands of refugees who were allowed entry into countries such as 

Germany, Sweden or Hungary during the immigrant crisis in Europe face issues of 

livelihood and educational opportunities. Due to the burdening expenses of higher standard 

of living, majority of them end up taking up mostly menial jobs and live like second class 

citizens unable to match up with social and economic demands. In majority of the cases 

more than one generation spends their lives in these camps. This can be highlighted by 

looking at the Sri Lankan Tamil refugees who are living in the refugee camps for 3 decades 

unsure whether to go back, unsure whether they will be given Indian Citizenship. In case of 

Rohingyas who have been granted temporary refuge around Cox Bazaar area in Bangladesh, 

a sense of confusion and anxiety pervades due to the lack of any surety of a life free from 

persecution in a land of their choice. 

Such anxieties and confusion get worse due to populist rhetoric of “snatching” of jobs and 

social security benefits by such immigrants which has overtime become a part of the politics 

of most leaders and ideologues. 

This can also be acknowledged that many of such refugee camps suffer from lack of 

amenities and facilities. This cocktail makes the life of an immigrant a veritable nightmare 

even in the host country. 

X. WHAT IS THE WAY FORWARD? 
The public needs to provide with a globalised viewpoint that although comes with its own 

challenges of terrorism, extremism and overstretching of resources of a particular country. 

But, out of all the other alternatives, this one is possibly the best option we could possibly 

have and with deep and sustainable global cooperation of various stakeholders such as 
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Countries, Non governmental Organizations (NGOs) and various Organizations and 

specialized agencies of United Nations such challenges can be mitigated. 

If repatriated, the government of the asylum country and the home country ought to ensure 

that they get back their land, livelihood, education and other needs for social reintegration. 

Counseling services and centers also ought to be provided to deal with the social and 

cultural change that might be experienced. 

We need to turn away from the path of xenophobic and exclusivist policies that various 

countries have adopted and extreme rhetoric and populist statements of political leaders 

though it finds appeal and approval of the public but a circle gets formed where due to 

creation of exclusionist society at the global level a vacuum is opened for radicalization of 

the marginalized groups which in turn reinforces such exclusionist approach. Leaders needs 

to be responsible towards politicization of such issues of humanitarian crisis in major cases 

and the public at the global stage needs to be sensitized about the aftereffects of such 

policies for the global human community and the mutual obligations they have towards each 

other in the humanitarian, ethical and the moral sphere. 

A popular diktat is not statesmanship such as building of walls and bullying less-imposing 

countries into submission by hardline policies and approach either towards its citizens or on 

the trade that it does. Such hardline approach many-a times has undercurrents of prejudice 

towards a group based on religion, color or ethnicity. In a civilzed global world order, such 

policies needs to be tweaked making them more inclusive and cooperative towards the 

global human society regardless of the country of origin, race, and color. 

***** 
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