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ABSTRACT 

Every Constitution contains such principles which make up the “Spirit of the Constitution” 

And Indian constitution is not an exception of it. The Preamble Of our Constitution which 

is considered as a part of constitution itself as held in Kesavananda Bharti case And every 

word of it, is sacrosanct. The constitution is the supreme law and all organs of the state 

i.e., Legislature, Judiciary and Executive is bound by the same. Law is defined as “The law 

means to balance the competing interests of an individual along with the social interests of 

the society.” Presently, in this research paper we will deal with the relationship between 

constitutional concepts and the criminal jurisprudential perspective. Some of them are 

interlinked with Fundamental Rights, Some of them With Directive Principles of State 

Policy and others with Fundamental Duties. Furthermore, there is also linkage with 

acceptable constitutional norms and values as interpreted by the Hon’ble apex court. 

 

I. INTRODUCTION 
When our pen starts running we must write it with great satisfaction that every Constitution 

contains such principles which make up the “Spirit of the Constitution”2 and Indian constitution 

is not an exception of it. The Preamble Of our Constitution which is considered as a part of 

constitution itself as held in Kesavananda Bharti case3 And every word of it, is sacrosanct. The 

constitution is the supreme law and all organs of the state i.e., Legislature, Judiciary and 

Executive is bound by the same. The judiciary has also played an immense role not only in 

preventing and abusive misuse of power, but also in providing justice and eliminating the 

injustice. Some fundamentals elements of constitution rule consists of :- (1) It is the rule in 

general interest. (ii) It is lawful rule, and the government can’t make rules in an arbitrary 

manner. It will consider as a Violation of Constitutional principles. (iii) It means the 

government of citizens.  

Law is defined as “The law means to balance the competing interests of an individual along 

                                                      
1 Author is a Student at Chanakya National Law University (CNLU), Patna, India. 
2 Justice Deepak Misra (July 16, 2020, 3:00 P.M), https://bit.ly/3fEmsKI 
3 Kesavananda Bharati v. State of Kerala, AIR 1973 SC 1461 (India). 
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with the social interests of the society4.” Presently, in this research paper we will deal with the 

relationship between constitutional concepts and the criminal jurisprudential perspective. Some 

of them are interlinked with Fundamental Rights, Some of them With Directive Principles of 

State Policy and others with Fundamental Duties. Furthermore, there is also linkage with 

acceptable constitutional norms and values as interpreted by the Hon’ble court.  

The fundamental are very much connected with the existence of human being on the mother 

earth.  

In the Leading judgment of M. Nagaraj5, The Hon’ble Court observed that the Fundamental 

rights is a gift to its citizens from the state. Fundamental rights are basically given because they 

belong to the human race. Fundamental rights are very crucial for the human class.  

II. SPEEDY TRIAL 
Speedy trial which is considered as an integral part of Article 21 of the Constitution. Article 21 

reads as follows: - “Protection of life and personal liberty. – No person shall be deprived of 

his life or personal liberty except according to procedure established by law.” 

In Mohd. Hussain6, a three- judge Bench opined that the Speedy justice and fair trial to an 

accused person are integral part of Article 21. Furthermore, the court observed that in every 

criminal trial, the procedure given in the code must be followed. The laws of evidence must 

have to be adhered and the accused must get effective opportunity to defend himself. The 

concept of speedy trial is also tangled with the Liberty. Personal liberty has its own glory and 

Liberty is the soul of every human being. In Dharmendran Kirthal7, the Court uttered this: -

“There can never be any shadow of doubt that sans liberty, the human dignity is likely to be 

comatosed. The liberty of an individual cannot be allowed to live on the support of a 

ventilator8”. 

In Indian criminal jurisprudence, the accused is placed in an advantageous position as compare 

to some other countries in the world. In Indian criminal justice administration system human 

rights and dignity for human life is placed in a much higher position. In Indian Jurisprudence, 

an accused is presumed to be innocent till proved guilty, which is a glory of our Jurisprudence. 

The accused is also entitled not only to fairness and true investigation but also to fair trial. 

Furthermore, it is also expected by the prosecution that it will play balanced role in the trial. 

                                                      
4 Justice Deepak Misra (July 16, 2020, 3:00 P.M), https://bit.ly/3fEmsKI 
5 Nagaraj v. Union of India, (2006) 8 SCC 212 (India). 
6 Mohd. Hussain V. State, (2012) 9 SCC 408 (India).  
7 Dharmendra kirthal v. State of Uttar Pradesh (2013) 8 SCC 368 (India).  
8 Justice Deepak Misra (July 16, 2020, 3:00 P.M), https://bit.ly/3fEmsKI 
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The investigation must not only be judicious, fair but also transparent and expeditious. It must 

be ensure with the basic rule of law. These are the fundamental of our criminal Jurisprudence 

which are quite conformity with the constitutional mandate as contained under articles 20 and 

21 of the Indian constitution. One may also look at the provision of section 309 of the Code of 

Criminal Procedure in this regard. 

A three judge- Bench in Haji Hussain9 case observed that a fair trial is naturally consists of 

two things namely it must be fair to the accused and secondly it must be fair to the prosecution. 

Furthermore, in the same case the judges uttered that the test of fairness in a criminal trial must 

be judged from this dual point of view. It is an important aspect of criminal trial that witnesses 

must be in such a capacity that they should give evidence without any inducement or any threat 

either from the prosecution side or the defence side. A criminal trial must not be conducted in 

such a manner that the prosecution would lead in the conviction of an innocent person; 

similarly, it must be not in such a manner that it would lead in the acquittal of the accused, who 

was the real offender.  

In the case of Krishnan and another10 The Hon’ble apex court has observed that The objective 

of criminal trial is to provide justice, and not only to punish the criminal but also to see that the 

trial is concluded expeditiously before the memory of the witness fades out, but the recent trend 

is to delay the trial and threaten the witness or to win over the witness by promise or 

inducement. Furthermore in the same judgment the court said that these malpractices need to 

be curbed and public justice can be ensured only when the trial is conducted in a rapid manner. 

In swaran singh11 the court has observed in a harsh word that it has become more or less a 

fashion to adjourn again and again in a criminal case till the witness tires and gives up. 

Furthermore the judges said that, the trial is a game of unfair lawyers to get adjournments for 

one excuse or the other till a witness is won over or is tired. The judge go to such an extent that 

they said, Not only a witness is threatened, he is abducted, he is maimed, he is done away with, 

or even bribed. It was also observed in this judgment that adjournment without any valid reason 

leads to the miscarriage of justice.  

In Ambika Prasad12 while commenting on the threat given to the informant of that case and the 

defence council was pleading for the adjournment to cross- examine the said witness. The court 

stated with these words:-  

                                                      
9 Halab Haji Hussain vs. Madhukar Purshottam Mondkar, AIR 1958 SC 376 (India). 
10  Krishnan and another vs. Krishnaveni and another, (1997) 4 SCC 241 (India).  
11 Swaran Singh vs. State of Punjab, (2000) 5 SCC 668 (India). 
12 Ambika Prasad vs. State, (2000) 2 SCC 646 (India).  
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“At this stage, we would observe that the Sessions Judge ought to have followed the mandate 

of Section 309 Cr.Pc of completing the trial by examining the witnesses from day to day and 

not giving a chance to the accused to threaten or win over the witnesses so that they may not 

support the prosecution.”  

In the judgment of P. Ramachandra Rao13 the larger bench said that it is the constitutional 

obligation of state to provide speedy justice, more so in the case of criminal matter. Moreover 

the court observed that it is the high time that UOI and the other states should realize their 

obligation under the constitution and should do something concrete in the direction of making 

the justice delivery system stronger.  Whenever section 309 of the code is violated it leads in 

the hampering of two concepts namely Speedy trial and the fair trial. Thus, it can be said that 

it is not merely a statutory violation but also offends the constitutional value. 

We should always mind that on one hand, there is always fate of the accused and the hope of 

the victim or his family members on the other hand and all cry of the collective for justice. 

III. FAIR TRIAL 
In Best Bakery case14, In considering the jurisprudence of fair trial, powers of the criminal court 

under the Code and the Evidence Act including retrial of a criminal case, the Court observed 

as under –  

“The principle of fair trial now informs and energizes many areas of the law. It is     

reflected in numerous rules and practices. It is a constant, ongoing development 

process continually adapted to new and changing circumstances, and exigencies of the 

situation—peculiar at times and related to the nature of crime, persons involved— 

directly or operating behind, social impact and societal needs and even so many 

powerful balancing factors which may come in the way of administration of criminal 

justice system.”15 

In the judgment of Mohd. Hussain16, Hon’ble court observes the difference between Fair trial 

and speedy trial. Hon’ble court observes that “Speedy trial” and “Fair trial” to an accused 

person is an integral part of Article 21. Furthermore the court observes that However, there is 

qualitative difference between the right to speedy trial and fair trial. Unlike the accused’s right 

of fair trial, deprivation of the right to speedy trial does not per Se prejudice the accused in 

defending himself. The right to speedy trial depends upon various and diverse Circumstances. 

                                                      
13 P. Ramachandra Rao vs. State of Karnataka, (2012) 4 SCC 578 (India).  
14 Zahira Habibulla H. Sheikh vs. State of Gujarat (2004) 4 SCC 158 (India). 
15 ibid 
16 Mohd. Hussain alias Julfikar Ali vs. State (2012) 9 SCC 408 (India).  
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Speedy trial secures rights to an accused but it does not preclude the rights of public justice. 

The factors concerning the accused’s right to speedy trial have to be weighed vis-à-vis the 

impact of the crime on society and the confidence of the people in judicial system. The nature 

and gravity of crime, persons involved, social impact and societal needs must be weighed along 

with the right of the accused to speedy trial and if the balance tilts in favour of the former the 

long delay in conclusion of criminal trial should not operate against the continuation of 

prosecution and if the right of the accused in the facts and circumstances of the case and 

exigencies of situation tilts the balance in his favour the prosecution may be brought to an 

end.17  

IV. LEGAL AID 
The right to legal aid has been ensured by the Article 21, 22 and 39 A of the constitution and 

by Section 204 of the code. In the landmark judgment of Khatri v. State of Bihar18; Suk Das v. 

Union Territory of Arunachal Pradesh19; Mohd. Ajmal Amir Kasab v. Maharshtra20 Rajoo v. 

MP21 It was held by the Hon’ble court that the right to legal aid in criminal proceedings is 

absolute and a trial and conviction without representation by a lawyer is unconstitutional. 

Furthermore Article 39- A22 states that the state shall secure that the operation of the legal 

system promotes justice. It also states that State shall provide free legal aid by a suitable 

legislation or schemes to ensure that opportunities for securing justice are not denied to any 

citizen by reason of economic or other disabilities.  

In the case of Mohd. Hussain23 the Hon’ble court held that if the accused is not represented by 

a lawyer and doesn’t have sufficient means, the court shall assign a pleader for his defence at 

the expense of the state. The court is obliged to inform the accused about his right to obtain 

free legal aid and to provide him with the same. The right to be defended by a legal practitioner 

is fundamental and essential to fair trial. It is not only embodied by the Article 22 but also 

incorporated in DPSP. Legal assistance to a poor person facing trial whose life and personal 

liberty is in jeopardy is mandated not only by the Constitution and the Code of Criminal 

Procedure but also by International Covenants and Human Rights Declarations. If an accused 

is too poor that it can’t afford a lawyer and if it is goes through the criminal trial without legal  

                                                      
17 ibid 
18 Khatri v. State of Bihar (1981) 1 SCC 635 (India). 
19 Suk Das v. Union Territory of Arunachal Pradesh (1986) 2 SCC 401 (India). 
20 Mohd. Ajmal Amir Kasab v. Maharshtra (2012) 9 SCC 1 (India). 
21 Rajoo v. MP (2012) 8 SCC 553 (India).  
22 Indian Constitution.  
23 AIR 2012 SC 750 
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assistance it cannot be regarded as reasonable, fair and jus.  

In the leading judgment of Mohd. Ajmal Amir Kasab24 the Hon’ble court observed as under:-  

We, therefore, have no hesitation in holding that the right to access to legal aid, to 

consult and to be defended by a legal practitioner, arises when a person arrested 

in connection with a cognizable offence is first produced before a Magistrate. We, 

accordingly, hold that it is the duty and obligation of the Magistrate before Whom 

a Person accused Of committing a cognizable offence is first produced to make him 

fully aware that it is his right to consult and be defended by a legal practitioner 

and, in case he has no means to engage a lawyer of his choice, that one would be 

provided to him from legal aid at the expense of the State. The right flows from 

Articles 21 and 22(1) of the Constitution and needs to be strictly enforced. We, 

accordingly, direct all the Magistrates in the country to faithfully Discharge the 

Aforesaid duty And obligation and further make it clear that any failure to fully 

discharge the duty would amount to dereliction in duty and would make the 

Magistrate concerned liable to departmental proceedings.”25 

V. RIGHT AGAINST SELF INCRIMINATION 
The right against self-incrimination is incorporated under Article 20 (3)26 and section 161 (2) 

of the Code which states that it is the right of an accused, not to be a witness against himself 

which also includes the right to be informed. It is the right of an accused to call a lawyer before 

answering any Questions asked by the police officers.  

ISSUE OF NON-BAILABLE WARRANT ON THE CONSTITUTIONAL TOUCHSTONE 

When a non- bailable warrant issues against an accused it directly involves the curtailment of 

liberty of a person. Warrant of arrest should not be issued mechanically but only after recording 

satisfaction that in the facts and circumstances of the case it is warranted. The court should not 

only be extra- cautious but also careful while issuing of non - bailable offence.27 Otherwise 

wrongful detention would lead to violation of constitutional mandate incorporated in Article 

21.28 

Ergo, if we have to maintain the rule of law and if we want the functional of the society it is 

sin quo non to strike a balance between an individual’s rights, liberties and privileges on one 

                                                      
24 Mohd.Ajmal Amir Kasab vs. State of Maharashtra, (2012) 9 SCC 1 (India).  
25 ibid 
26 India const.   
27 Justice Deepak Misra (July 16, 2020, 3:00 P.M), https://bit.ly/3fEmsKI 
28 India const.   



543 International Journal of Law Management & Humanities [Vol. 3 Iss 4; 537] 

© 2020. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

hand, while the state on the other hand. In the judgment of Inder Mohan Goswami29, Hon’ble 

court had issued some guidelines which is supposed to be kept in mind while issuing any non- 

bailable warrant. 

 In the judgment of Dewanchand Bhasin30 the court said that “we feel that in order to prevent 

and to check or obviate the possibility of misuse of an arrest warrant, in addition to the 

statutory and constitutional requirement.”31 

VI. DOUBLE JEOPARDY 
The doctrine of ‘Double jeopardy’ finds its expression under article 20 (2)32 and get the 

statutory recognition in section 300 of the Cr.Pc. Double jeopardy, Non bis in idem or ne bis 

in idem is a procedural defence which states that an accused person cannot be tried again on 

the same charge after a valid acquittal or conviction.  

In the case of Maqbool Hussasin33, While discussing on the concept of “Double jeopardy”, 

The Court observed that the fundamental right which is guaranteed under article 20 (2) 

enunciates the principle of autrefois convict” or “double jeopardy”. The roots of that principle 

are to be found in the well-established rule of the common law of England “that where a person 

has been convicted of an offence by a Court of competent jurisdiction the conviction is a bar 

to all further criminal proceedings for the same offence.” 

***** 

                                                      
29 Inder Mohan Goswami vs. State of Uttaranchal (2017) 121 SCC 1 (India). 
30 Raghuvansh Dewanchand Bhasin vs. State of Maharashtra, AIR 2011 SC 3393 (India).  
31 ibid 
32 India const. 
33 Mazbool Hussain vs. State of Bombay, AIR 1953 SC 325 (India).  


