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Restriction on Child Marriage – An International 

Perspective with Implementation in India 

 
PRAJEISH. D1

 AND MADHUMITHA. N2 

 

ABSTRACT 

Child marriage is a gross violation of human rights. It destroys the development of 

women in society. Women are barred from their fundamental right to get an education, 

employment and their right to marry with full and free consent. They are always 

considered inferior to men and therefore, it is customarily believed that women should 

always obey the instructions of men. Various international treaties, conventions like the 

Universal Declaration of Human Rights, International Convention on Civil and Political 

Rights, International Covenant on Economic, Social and Cultural Rights, Convention on 

the Elimination of all Forms of Discrimination against Women provide that marriage 

should be done with the free and full consent of both men and women. Article 253 of the 

Indian Constitution provides the Indian Parliament with the power to enact the 

international treaties into legislations to enforce them. The Indian Parliament enacted the 

Child Marriage Restraint Act, 1929, which restricted the marriage of children before the 

legal age, but it was toothless legislation. The Hindu Marriage Act, 1955,provided the 

legal requirement for marriage but did not strictly prohibit child marriage. Thus, the 

Prohibition of Child Marriage Act, 2006 was enacted to repeal the 1929 Act providing 

strict rules to prevent child marriage. However, the Indian Judiciary found that the 2006 

Act also had various loopholes which still did not restrain child marriage.  

Keywords: Child Marriage, Forced Marriage, International Treaties, Indian 

Legislations. 

 

I. INTRODUCTION 
A marriage is a custom or tradition wherein a man and a woman join together to recreate 

families. It is the right of every individual to get married provided governing and following 

the laws based on marriage. In the 18th and early 19th centuries, marriage was not governed 

by laws in many countries, and therefore, marriage was ruled by the laws of the parents. The 

absence of statutory regulations fed to the development of child marriage and forced 

marriage. 
                                                      
1Author is a student of School of Excellence in Law, Chennai, India 
2 Author is a student of School of Excellence in Law, Chennai, India 
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Child marriage herein refers to the wedding of children under the age of 18. It developed as a 

practice to prevent sexual advances towards a girl and also to gain economic security. The 

thought that women are always subordinate to men and that they have to obey the orders of 

the men was the very blooming point of this child marriage. In the present scenario, many 

countries have abolished child marriage through education, awareness and other means while 

still, it is prevailing in some rural places, which also needs to be abolished. 

Further, after running through the obstacles of child marriage, women also face another issue 

which needs to be brought into the light. Families of both bride and bridegroom may agree 

for a marriage between their children and force the children for marriage. It is to be noted that 

sometimes, such forced marriages are done with a motive of development of business, 

greediness for money, or when the children have a love affair, etc. With both men and 

women as victims of forced marriage, women are the one who faces this problem more than 

men.  

This paper categorically analyses the various international conventions which provide the 

right to marriage with free and full consent and also the implementation of these conventions 

by the Indian Parliament through multiple legislations following the prevailing Indian 

situations. 

II. INTERNATIONAL HUMAN RIGHTS NORMS: 

The fundamental human rights were affirmed by the U.N. Charter, 1945 which emphasized 

on the equal rights of men and women and also encouraged the respect for human rights and 

fundamental freedoms without any distinctions as to sex.3The various conventions, 

international treaties and other norms that protect the rights of children upon marriage is 

discussed below. 

(A) UNIVERSAL DECLARATION OF HUMAN RIGHTS: 

The Universal Declaration of Human Rights (UDHR) is one of the oldest declarations adopted 

by the UN General Assembly on December 10, 1948, which though not having a legal effect 

on all states, it is considered to be one of the most former customary international law. It 

serves to be the seed for various human rights law in many countries and has still been 

reciprocated and cited for multiple conflicts questioning the rights of humans. The Universal 

Declaration of Human Rights respects the dignity of a human and the equal rights of men and 

women irrespective of any differentiation. Article 7 of the Universal Declaration of Human 

                                                      
3Rangita de Silva de Alwis, Child Marriage and the Law, UNICEF (April 2007), 

https://www.unicef.org/french/files/Child_Marriage_and_the_Law.pdf. 
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Rights states as follows: 

“All are equal before the law and are entitled without any discrimination to equal 

protection of the law. All are entitled to equal protection against any discrimination 

in violation of this Declaration and against any incitement to such discrimination.” 

The UDHR consists of thirty articles which begin with gender-free language, i.e., ‘All’ or 

‘No one.’ Thus, the Declaration was framed in such a way to prevent any bias or 

misrepresentation arising while interpreting the articles before any court of law. The UDHR 

also provides every human with the right to marriage with full and free consent under Article 

16, which states: 

1) “Men and women of full age, without any limitation due to race, nationality or 

religion, have the right to marry and to found a family. They are entitled to equal 

rights as to marriage, during marriage and at its dissolution. 

2) Marriage shall be entered into only with the free and full consent of the intending 

spouses.” 

This Article alone states that ‘men and women’ have the right to marry, which shows that 

the women drafters of this UDHR had succeeded in their determination to make sure that 

women also get equal rights in marriage, even though there was rampant discrimination in 

matters relating to marriage during that time.4 

Article 16 delves into the intimate lives of humans. It says every adult has the right to marry 

and also have a family if they want to.Notably, men, as well as women, have equal and same 

rights during their marriage, and the State must provide everyone with a corresponding right 

to marriage. South African Judge ‘Albie Sachs’ while striking down a statute defining 

marriage as ‘between one man and one woman’ in the Constitutional Court stated, “Denying 

people access to marriage… it denies them the status and dignity of being ordinary citizens 

in society.”5 

Further, Paragraph 2 of Article 16 states that ‘marriage shall be entered into only with the 

free and full consent of the intending spouses’ which read along with Paragraph 1 amounts 

to the ban on child and/or forced marriage because children are not in a position to give free 

and full consent. However, this situation has not changed until now, with one million girls 

around the world getting married even before attaining the age of 18. 

                                                      
4 United Nations Human Rights, Universal Declaration of Human Rights at 70: 30 Articles on 30 Articles – 

Article 16,OHCHR, 

https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=23927&LangID=E. 
5 Ibid 
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Forced marriage is also closely related to the issue of child marriage, where the girls are 

married off to an older man for a ‘bride price.’ Bride price is as similar to dowry but is given 

by the more former groom to the younger bride’s family to marry the bride. With the 

international outrage, in June 2018, the Sudan Appeals Court overturned the death sentence 

on Noura Hussein for killing her husband, who was 16 years older than her. The man had 

approached her parents when she was just 15. On their honeymoon, the man raped her while 

his three male relatives pinned her down and therefore when he tried to rape her again, she 

killed him with a knife as self-defence.6 

In November 2018, a father of 16-year-old girl auctioned her off to the highest bidder on 

Facebook. The winner gave 500 cows, three cars and $10000 in exchange for marrying his 

daughter. This sale provoked a storm of condemnation, including against Facebook since 

this would stimulate more sales of child brides via social media. Though the post was 

removed, the bidding couldn’t be stopped, and the girl got married at the age of 16 while 

Sudan’s legal marriage is 18.7 

Also, in the same year, a report on the Kyrgyz Republic by the Committee on the 

Elimination of Discrimination against Women revealed that the Government failed to 

protect women and girls from being abducted for forced marriage and other sexual violence, 

which violates their right to marriage with full and free consent.8 It is said that the Kyrgyz 

Republic knowingly failed to take active measures against the happening evils against 

women and girls in the country. 

(B) INTERNATIONAL CONVENTION ON CIVIL AND POLITICAL RIGHTS: 

The Human Rights Committee was established by Article 28 of the International Convention 

on Civil and Political Rights (ICCPR) adopted on December 19, 1966. The members of this 

Committee are persons with high moral character and those who have recognized 

competence in the field of human rights.9 This Committee had developed various 

interpretations of its substantive articles. Article 3 of the Convention states: 

“The States Parties to the present Covenant undertake to ensure the equal right of 

men and women to the enjoyment of all civil and political rights set forth in the 

present Covenant.” 

                                                      
6Noura Hussein,Appeals court overturns death sentence, BBC (Jun. 26, 2018), 

https://www.bbc.com/news/world-africa-44614590. 
7 Alexandra MA, Facebook allowed the sale of a 16-year-old child bride before finding and removing the 

postBUSINESS INSIDER(Nov. 20, 2018), https://www.businessinsider.in/tech/facebook-allowed-the-sale-of-a-16-

year-old-child-bride-before-finding-and-removing-the-post/articlesshow/66710496.cms. 
8 Supra, 2. 
9 Article 28, International Convention on Civil and Political Rights, 1966. 
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Comment 4/13 interprets the above Article, which requires all the states to ensure all 

individuals the rights recognized by this Convention imposing an obligation to provide a 

remedy against sex discrimination. It does not require the State to draft and enact laws to 

protect women but also to execute the laws to ensure the protection and also the enjoyment 

of the rights. Article 23 (2) and (3) provides the right to every individual to marry. It states 

as follows: 

2) The right of men and women of marriageable age to marry and to found a family shall 

be recognized. 

3) No marriage shall be entered into without the free and full consent of the intending 

spouses. 

“Inequality in the enjoyment of rights by women is deeply embedded in tradition, history 

and culture, including religious attitudes. State parties should ensure that traditional, 

historical, religious and cultural attitudes are not used to justify violations of women’s right 

to equality before the law and equal enjoyment of all Covenant rights.”10 

The Human Rights Committee had also commented on the issue of the right to decide when 

and whom to marry in their concluding comments. Early marriage and the statutory 

difference in the minimum age of girls and boys for marriage should be prohibited by law, 

and the government of Zimbabwe was asked to adopt measures to prevent and eliminate 

prevailing social and cultural attitudes.11The Committee also recommended repealing all 

legal provisions inhibiting a woman’s free choice of marriage and the age differentials 

between the man and woman’s right to marriage.12 

(C) INTERNATIONAL COVENANT ON ECONOMIC SOCIAL AND CULTURAL RIGHTS: 

The ICESCR is the most comprehensive international treaty addressing the human rights 

law and also is widely applicable. This Covenant provides every individual with the right to 

marry and family. Article 10 of the ICESCR recognises the right to marry to every 

individual. The States must ensure that its citizens get married freely and not contracted. The 

States must provide possible protection and assistance to the family. In Amnesty 

                                                      
10UN Human Rights Committee, CCPR General Comment No. 28: Article 3 (The Equality of Rights Between 

Men and Women), REFWORLD (Mar. 29, 2000), https://www.refworld.org/docid/45139c9b4.html. 
11Committee on the Elimination of Discrimination against Women, Concluding observations on the sixth 

periodic report of Zimbabwe,OHCHR (Mar. 10, 2020) 

https://www.ohchr.org/EN/Countries/AfricaRegion/Pages/ZWIndex.aspx. 
12Human Rights Committee,Concluding Observations of the Human Rights Committee Sudan, ICJ (Oct. 28, 

1997) https://www.icj.org/sogiunjurisprudence/concluding-observations-ccprc79add-85-28-october-1997-

sudan/. 
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International v. Zambia,13the African Commission found that the State violated its duty to 

protect and assist the family when the State deported political activists because their 

deportation resulted in forcibly breaking up their family units. 

The state should also take special measures of protection and assistance to prevent the 

economic and social exploitation of children.14 The State should set age limits on 

employment, in addition to prohibiting and punishing child labour and prevent the 

employment of children in dangerous or harmful work conditions. Forced marriage is also a 

form of social exploitation. The ICESCR prohibits forced marriages, stating that marriage 

must be entered into with the free consent of the intending spouses.15 

(D) THE CONVENTION ON THE CONSENT TO MARRIAGE, MINIMUM AGE FOR MARRIAGE 

AND REGISTRATION OF MARRIAGE: 

The Convention on Consent to Marriage, Minimum Age for Marriage and Registration of 

Marriages adopted on November 07, 1962requires its parties to establish a minimum 

marriage age by law and ensure the registration of marriages. It states that no marriage 

should be legally entered into by any person under the statutory age, except where a 

competent authority has granted a dispensation as to the age. It also states that the parties to 

it should eliminate the marriage of girls under the age of puberty.16 The Preamble to this 

Convention states that it adopts Article 16(1) of the UDHR17 which states that ‘Men and 

women of full age, without any discrimination have the right to marry and to found a 

family.’ It also emphasizes on the States to abolish all customs, ancient laws and practices 

by providing complete freedom in the choice of a spouse. 

(E) THE CONVENTION ON THE ELIMINATION OF ALL FORMS OF DISCRIMINATION 

AGAINST WOMEN: 

The General Assembly of the United Nations adopted the Conventions on the Elimination of 

All Forms of Discrimination Against Women (CEDAW) in 1979.In its 30 articles, the 

CEDAW describes the definition of discrimination against women, the rights of women and 

the State’s responsibility to guarantee those rights. The CEDAW emphasizes the 

universality of the rights, including civil and political rights, as well as socio-economic 

rights. 

                                                      
13 Amnesty International v. Zambia, Communication No. 212/98  
14 Article 10, International Covenant of Economic Social and Political Rights, 1966. 
15International Justice Resource Center, Economic, Social and Cultural Rights,INTERNATIONAL JUSTICE 

RESOURCE CENTER,<https://ijrcenter.org/thematic-research-guides/economic-social-and-cultural-rights-2/> 
16 Article 1 of the Convention on Consent to Marriage, Minimum Age for Marriage and Registration of 

Marriages, 1964. 
17 Supra, 1. 



1069 International Journal of Law Management & Humanities [Vol. 3 Iss 3; 1063] 

© 2020. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

The CEDAW focuses on enforcing women’s legal rights ranging upon education, 

employment, family, politics and also focuses on women’s reproductive rights and the 

importance of women’s social and cultural equality. The parties to this convention are 

responsible for adopting legislations refraining from discrimination against women and also 

to take all appropriate measures to eliminate bias.18 

The parties to this Convention should eliminate all practices that constrain women’s human 

rights but also those that result in impairing women’s rights. Article 2 of this Convention 

aims at the establishment of a concrete legal structure enforcing this Convention which 

guarantees de jure and de facto equality, necessary resources for its implementation. This 

makes CEDAW unique and distinctive. Article 7,8 and 9 are specific provisions that should 

be adopted by the parties to this Convention which guarantee women the full enjoyment of 

their civil and political rights on equal terms with men, both at national and international 

levels. Article 16 of the Constitution is regarding the rights to the marriage of women, which 

states as follows: 

1) State Parties shall take all appropriate measures to eliminate discrimination 

against women in all matters relating to marriage and family relations and in 

particular, shall ensure, on a basis of equality of men and women: 

a) The same right to enter into marriage. 

b) The same right freely to choose a spouse and to enter into marriage only 

with their free and full consent. 

The Article provides rights to women related to matrimony, family relations, right to freely 

get married, decide the number and timing of their children and also to exercise their rights to 

administer property without interference.19 All parties to this Convention shall take 

appropriate measures to eliminate all discrimination against women in all matters relating to 

marriage, family relations to ensure the equality of men and women.20 

The CEDAW Committee’s General Recommendations No. 21 states as cited: 

“A woman’s right to choose a spouse and enter freely into marriage is central to her life and 

to her life and to her dignity and equality as a human being. An examination of States 

parties’ reports discloses that there are countries, which, on the basis of custom, religious 

beliefs or the ethnic origins of particular groups of people, permit forced marriages or 

                                                      
18 Article 1, Convention on the Elimination of all Forms of Discrimination Against Women, 1979. 
19 Supra, 1. 
20 Article 16, Convention on the Elimination of all Forms of Discrimination against Women, 1979. 
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remarriages. Other countries allow a woman’s marriage to be arranged for payment or 

preferment and in others, women’s poverty forces them to marry foreign nationals for 

financial security. Subject to reasonable restrictions based for example, on a woman’s youth 

or consanguinity with her partner, a woman’s right to choose when, if, and whom she will 

marry must be protected and enforced by law.” 

III. POWER OF THE INDIAN PARLIAMENT TO GIVE EFFECT TO INTERNATIONAL 

AGREEMENTS: 

The Preamble of the Indian Constitution declares that India is the sovereign democratic 

Republic, wherein the sovereignty extends both internally as well as externally. In regard to 

external sovereignty, it has been said that ‘concerning the consequence of its external 

independence, a State can manage its international affairs, unless restricted by any treaties. 

Thus, the Indian Parliament is conferred with the treaty-making power in the aspect of its 

external sovereignty under Article 253 of the Constitution of India, which states as follows: 

Legislation for giving effect to international agreements. – Notwithstanding anything in the 

foregoing provisions of this Chapter, Parliament has power to make any law for the whole or 

any part of the territory of India for implementing treaty, agreement or convention with any 

other country or countries or any decision made at any international conference, association 

or other body. 

Article 253 of the Indian Constitution should be read along with Entries 13 and 14 of the 

Union List (Schedule VII) of the Constitution. Entry 13 states that ‘Participation in 

international conferences, associations and other bodies and implementing of decisions made 

thereat.’ Entry 14 says that ‘Entering into treaties and agreements with foreign countries and 

implementing of treaties, agreements and conventions with foreign countries.’ 

The essential need for this Article is that various international conventions require their party 

states to implement them immediately through multiple legislations which have to be 

enforced in the whole of the nation. Thus, through this article, the Parliament has enforced 

the different international conventions, declarations, covenants in India by enacting new 

legislation or amending the existing legislation to meet the requirements of the international 

treaties. 

IV. ENFORCEMENT OF RIGHT TO MARRIAGE IN INDIA: 

The right to marry is the right to life under Article 21 of the Indian Constitution which says, 

“No person shall be deprived of his life and personal liberty except according to the 
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procedure established by law.” Marriage before the age of majority is a sprightful reality of 

many young women across the globe. The Supreme Court in the case of Lata Singh v. State 

of Uttar Pradesh21 has viewed the right to marry as a component of the right to life under 

Article 21 of the Indian Constitution and observed that: 

“This is a free and democratic country, and once a person becomes a major ,he 

or she can marry whosoever he/she likes. If the parents of the boy or girl do not 

approve of such inter-caste marriage, the maximum they can do is that they can 

put off social relations with the son or daughter, but they cannot give threats or 

commit or instigate acts of violence and cannot harass the person who undergoes 

such intercaste marriage.” 

The Indian Parliament has implemented the various international conventions discussed 

above through multiple legislations. The legislative provisions are discussed below. 

(A) THE CHILD MARRIAGE RESTRAINT ACT, 1929: 

The Child Marriage Restraint Act, 192922 was the first legislation that was enacted towards 

the implementation of the international conventions which was applied to all citizens of 

India. It restrained the solemnisation of marriage between two individuals if they are below 

the age prescribed in the Act. While the act was enacted the legal age was 14 and 18 for girls 

and boys respectively. However, in the subsequent amendment in 1978, it was raised to 18 

and 21 for girls and boys respectively.  

The Act penalised an adult male for marrying a minor girl with up to three months simple 

imprisonment and fine, if he was above 21 years of age. However, the vice versa where a 

female adult married a minor male was not mentioned, since such instances were the rarest 

of the rarest. The Act empowered the Court to grant injunctions against people who act in 

violation of this Act in the act of marriage. However, the court had limited powers that it 

could not take cognizance of any offence under the Act, after the expiry of one year from the 

date of its commission. 

(B) THE HINDU MARRIAGE ACT, 1955: 

The Hindu Marriage Act, 195523 constitutes the major marriage law in India and it applies to 

the majority of the Hindus. This Act also lays down certain conditions for solemnization of a 

valid marriage. Clause (iii) of Section 5 requires the bridegroom to complete 21 years of age 

                                                      
21Lata Singh v. State of Uttar Pradesh, A.I.R. 2006 S.C. 2522 (India). 
22 The Child Marriage Restraint Act, 1929, No. 19, Acts of Parliament, 1929 (India). 
23 The Hindu Marriage Act, 1955, No. 25, Acts of Parliament, 1955 (India). 
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and the bride, the age of 18 years at the time of marriage. Any marriage which fails to fulfil 

the requirements of a valid marriage is considered to be void ab initio or voidable at the 

option of the aggrieved party.24 

Though the particular section does not exclusively speak about child marriage, the Act 

contemplates penal consequences for the children whose marriage is solemnized with 

punishment extending to two years simple imprisonment or with fine which can go upto Rs. 

1,00,000/- or both. 

(C) THE PROHIBITION OF CHILD MARRIAGE ACT, 2006: 

Amidst the confusions of the Hindu Marriage Act, 1955 and the toothless provisions of the 

Child Marriage Restraint Act, 1929, there became a demand for making the law on child 

marriage more effective with strict punishments to eradicate the evil practices of child and 

forced marriages and also to enforce the international conventions which implied upon the 

right of woman to marry with free and full consent. The National Commission for Women 

and the National Human Rights Commission undertook a comprehensive review of the 1929 

Act to make recommendations for comprehensive amendments. 

The Central Government, upon the recommendations of the NCW and NHRC, repealed the 

Child Marriage Restraint Act, 1929. The Prohibitions of Child Marriage Act, 200625 thus 

came into effect on January 10, 2007. The salient features of this legislation concerning child 

marriage are as follows – 

i. The Act made child marriage voidable at the option of the contracting party to the 

marriage, who was a child.26 Also, it implies the age requirement as stated under 

Section 5 of the Hindu Marriage Act, 1955. 

ii. The punishment for a male adult marrying a girl child has increased to two years 

Rigorous Imprisonment with fine upto one lakh or both.27 

iii. All offences under the Act are cognizable and non-bailable.28 

iv. Injunctions can be granted to prohibit child marriages including ex-parte 

injunctions and in the case when such an injunction is violated the marriage can be 

declared void.29 

                                                      
24 Section 12, Ibid. 
25 The Prohibition of Child Marriage Act, No. 6, Acts of Parliament, 2007 (India). 
26Section 3, Ibid. 
27 Section 9, Ibid. 
28 Section 15, Ibid. 
29 Section 13, Ibid. 
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v. Child marriage is null and void when the particular child is kidnapped, abducted 

or trafficked.30 

V. INDIAN JUDICIARY ON CHILD MARRIAGE: 

The Indian Judiciary in the initial stages considered child marriage to be valid and declared 

that child marriage was not null and void irrespective of the age. However, in the case of 

Budhan v. Mamraj,31preferred an opposite approach and remarked in the issue of restitution 

of conjugal rights that a marriage may not be valid if performed in contravention with the age 

requirement. This case turned out to be in sharp contrast to the earlier judicial trend and the 

general mass opinion in society. 

The High court of Andhra Pradesh decision in P.A. Sarramma v. G. Ganpatalu,32is 

considered to be a landmark and revolutionary decision as it explicitly ruled that child 

marriage is void ab initio and, in such event, the parties need not even go to court for getting 

it declared null and void. The full bench of the Delhi High Court in Lajja Devi v. State33noted 

that the Prohibition of Child Marriage Act, 2006 overrides the position of the Hindu Marriage 

Act, 1955.  

In Jitender Kumar Sharma v. State,34and Association for Social Justice and Research v. 

UOI,35the Court noted that the PCM Act is of secular and have an overriding effect on HMA. 

Even though the PCM Act, 2006 was passed, there are still certain loopholes that make the 

legislation week as it does not prohibit child marriage. 

VI. CONCLUSION: 

The grave social evil of child marriage is a violation of the human rights of a girl child. Early 

marriage and early motherhood infringe the girl’s right to have control over her own body 

and also denies her right to education and employment. It creates a complicated situation 

where the offence remains to take place before the eyes of the law. Even though the Indian 

Legislations are enforced to prohibit child marriage, they still do not meet the requirements of 

international treaties which strictly prohibit child marriage as well as forced marriage. 

Though there are existing laws, child marriage still is prevalent in the Indian society in some 

part of the country. The legislative enactments need to be amended to protect the child from 

                                                      
30Section 12, Ibid. 
31Budhan v. Mamraj, 1970 P.L.R. 102 (India). 
32P.A. Sarramma v. G. Ganpatalu, A.I.R. 1975 A.P. 193 (India). 
33Lajja Devi v. State, (2013) 2 I.C.C. 409 (Del) (India). 
34Jitendar Kumar Sharma v. State, (2010) 95 A.I.C. 428 (Del) (India). 
35Association for Social Justice and Research v. UOI, (2010) S.C.C. Online Del 1964 (India). 
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the clutches of child marriage as well as forced marriage. After so many attempts before the 

judiciary, Section 375 was required to be enforced strictly, which deals with the rape. 

Similarly, marital rape was also considered to be an offence under Section 375. Now the real 

problem before the Indian Legislature is not only to bring strict laws to prohibit child 

marriage but also enforce it strictly to protect and provide female adults and children with 

their right to marriage at statutory age.  

***** 


