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Right to Health - A Comparative Analysis 

between South Africa and India 
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ABSTRACT 

Public Health being an indispensable factor for a proper functioning of a State or an 

Institution cannot be neglected with its policies being carried out in nonchalant manner. A 

right pertaining to health encompassing basic living standards is an economic, cultural 

and and social right that needs due care and attention. Today a large number of people 

are devoid of any kind of health care facilities having an incidental affect to their mental 

health and well-being as well. Carrying day to day activities involving personal hygiene 

and self-care seems to be a far-reaching luxury that many under a disadvantaged position 

is not being able to afford. Developing countries like India and South Africa has been a 

victim of constant social revolutions where people have struggled to attain bare necessities 

and a better quality of life ever since. Therefore it becomes imperative on the part of Social 

Institutions who are well equipped, to provide necessary measures to uphold an 

individual’s right of healthy living. Despite the availability of health related policies for 

the public it is observed that such measures and policies prove to be inadequate when it 

comes to exercising the fundamental right to health. Simply mentioning these rights in texts 

does not compensate for a real time systematic implementation and is not enough to achieve 

the ultimate purpose. Focus needs to be made on proper mechanism and a cohesive 

approach that helps the legislative authorities to reach out to those in despair which 

majorly includes women and children. 

 Therefore this paper discusses the constitutional provisions pertaining to right to health 

in India and South Africa at the same time calls for a robust accessible health care systems 

in areas lacking the same which is now proving to be an achilles heel for developing 

nations. 

 

I. INTRODUCTION 
Health constitutes to be the core element for existence of every living entity. Right pertaining 

to health is considered as the most fundamental attribute for the development of individuals 

around. Healthy living and basic nourishment of individuals is regarded as a major 

                                                      
1 Author is a LLM student West Bengal National University of Juridical Sciences, Kolkata, India.. 
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responsibility of the State acting as a primary duty bearer. Such duties and responsibilities by 

the State includes taking  care of proper sanitation, providing access to health care benefits as 

well as medicinal facilities, undertaking measures for a healthy working condition, lesser 

exposure to harmful environments for small children, provision of basic food and maintaining 

an adequate nutritional standard for the growth and well-being of everyonee, particularly of 

such vulnerable sections of the society who finds it difficult to fend for themselves due to 

various unfavorable conditions. World Health Organization came into existence when the issue 

of public health gained huge importance. Various International Covenants and Framework also 

supplemented to the development of such a crucial right giving it a legal recognition. Although 

right to health has not been expressly mentioned as a separate Article in The United Nations 

Declaration on Human Rights, it can however be construed from Article 25 which says that, 

every person is entitled to a  basic standard of living with adequate facilitates for a healthy well 

being and right to security in unprecedented events like unemployment, sickness or widowhood 

with special reference to mothers and children who represent the vulnerable section of the 

society.2 This right was later enshrined separately as a international law treaty under 

International Covenant on Economic, Social and Cultural Rights which came into force on 

1976.3 Following the implementation of treaties concerning right to health as a fundamental 

objective for human survival, International Treaties South African Constitution included such 

rights under Article 12 which is enforceable as against the Indian Constitution that does not 

have a distinct enforceability in the form of a separate provision in the Constitution but it is 

nevertheless enforceable under Article 21 dealing with Right to Personal Liberty. 

Therefore this paper draws out the comparison between the two Constitutions and describes 

the extent to which each State has recognized the right to health in its respective Legislative 

Frameworks. It also looks into the various loopholes and provides certain remedies in order to 

avoid such discrepancies so that the right for whom it is made reaches to the designated target 

of people in need of such basic facilities for a healthy well-being. 

II. INTERNATIONAL LEGISLATIONS DEALING WITH RIGHT TO HEALTH 
World Health Organization declared Health as a fundamental Human right following the 

abomination and atrocities suffered by people during the world war consequently making  

public health a framework analogous to the international human rights framework evolving 

                                                      
2 Universal Declaration of Human Rights, (2015), http://www.un.org/en/universal-declaration-human-rights/ (last 

visited Oct 26, 2018). 
3 The Human Right to Health. Fundamentals of a Complex Right from Healthcare as a Human Rights Issue: 

Normative Profile, Conflicts and Implementation on JSTOR, , http://www.jstor.org/stable/ (last visited Oct 25, 

2018).                       
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progressively.4 

Right to Health is considered as a human right that is associated with human dignity, which 

makes it mandatory to be recognized as a cognizable right moving beyond the realm of just a 

moral obligation. The International Covenants therefore played a major role in determining the 

importance of right pertaining to well-being of an individual by broadening its scope and 

including rights not just expressly mentioned in the form of basic public sanitation but also 

other forms of right affecting health such as right against torture, right of prisoners or certain 

stand-alone rights such as right to education of nutrition or pre-natal care.5 This right draws its 

inception from the definition of World Health Organisation in the most ambitious and 

comprehensive way as a state of complete physical and mental well-being and not mere 

absence of any disease forming one of the most essential right of "enjoyment of the highest 

attainable standard of health".6  International convention recognized this right as enjoyment of 

highest attainable standard of health which means that health care must be physically and 

economically accessible to everyone at the same time maintaining an ethical and cultural 

equality7, thus giving an abiding nature. Even though Universal Declaration of Human Right 

is the first notion of right to health under Article 25, it emphasizes more on the medical issues 

shifting it's focus away from other important components of health care measures.8 However 

only provisions of these rights defeats the innate purpose of these legislations if not adopted by 

the Constitution of all the Countries in its entirety. Defining of rights is brought down to being 

irrelevant unless disparities among Countries are not reduced and the third party states 

including international institutions are not  prevented from exerting any kind of influence on 

developing nation's domestic policies.9 States obligation to encompass these provisions have a 

major role to play. In addition to international provisions the International Covenant on 

Economic, Social and Cultural Rights under Article 12 has mentioned a wide array of  health 

rights widening its scope by including reduction of the still-birth and infant mortality, 

development of child and improvement in industrial and environmental hygiene.10   

Other Human Right Convention are UN Convention on the Elimination of All Forms of 

Discrimination Against the Women (CEDAW),  which states that all measures shall be taken 

                                                      
4 Cynthia McDonald, Right to Health in South Africa, , https://www.academia (last visited Oct 28, 2018). 
5 Steven D. Jamar, The International Human Right to Health, 22 S.U. L. REV. 1–68 (1994). 
6 The Human Right to Health. Fundamentals of a Complex Right from Healthcare as a Human Rights Issue, supra 

note 2. 
7 McDonald, supra note 3. 
8 The Right to Health Under International Law and Its Relevance to the United States, , 

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1449334/ (last visited Nov 1, 2018). 
9 Id. 
10 Id. 
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to eliminate the discrimination in application of services during post-natal period, give access 

to nutritional benefits during pregnancy and shall treat all men and women equally while 

providing all forms of health care benefits.11 

III.  ‘CONSTITUTIONAL PROVISIONS’  IN THE LIGHT OF SOUTH AFRICA AND 

INDIA WITH RELEVANT CASE LAWS 
South African Constitution: 

Since 1996, South African Constitution, in its Preamble laid emphasis and stressed upon 

removing the divisions created by past events and promotes equality in health care facilities for 

a better quality of life.12 The South African Constitution is divided into three parts, first dealing 

with health care measures like looking into the reproductive health and basic health facilities 

to children, emergency provisions and extension of such facilities to the prisoners or 

detainees.13 Section 27 of its Constitution clearly manifests the important elements of socio-

economic policies by mentioning that, every person shall have the right to access health care 

services, sufficient food and water, social security in the event of unable to look after one self 

and provision of medical treatment in which the State shall be duty bound to abide by its 

obligations and will take reasonable measures for realisation of such rights.14 Section 28(1) 

provides for health care rights to children, section 35(2)(e) makes provision for adequate 

nutrition to sentenced prisoners, 24(a) stresses upon right of clean environment for a healthy 

living and finally section 12(2), coming to individual rights says that every person is entitled 

to physical and psychological integrity and has full control over its body including decisions 

regarding reproduction and informed consent for performing experiments on them.15  

South Africa is one of the few jurisdictions to realize right to health in a justifiable form which 

is also substantive and concrete. But right to health as brought under the garb of socio-economic 

rights in order to bring the enforceability element is just beginning to evolve since the laying 

down of its Constitution in 1996.16 Right to Health been interpreted and justified by following 

                                                      
11 CEDAW 29th Session 30 June to 25 July 2003, , 

http://www.un.org/womenwatch/daw/cedaw/text/econvention.htm (last visited Oct 29, 2018). 
12 SOUTH AFRICA, SOUTH AFRICA & DEPARTMENT OF JUSTICE AND CONSTITUTIONAL DEVELOPMENT, THE 

CONSTITUTION OF THE REPUBLIC OF SOUTH AFRICA, 1996: AS ADOPTED ON 8 MAY 1996 AND AMENDED ON 11 

OCTOBER 1996 BY THE CONSTITUENT ASSEMBLY. (2015). 
13 Health.pdf, , https://www.fhr.org.za/files/7215/1247/1732/Health.pdf (last visited Oct 26, 2018). 
14 SOUTH AFRICA, SOUTH AFRICA & DEPARTMENT OF JUSTICE AND CONSTITUTIONAL DEVELOPMENT, supra note 

11. 
15 The Constitution of the Republic of South Africa | South African Government, , 

https://www.gov.za/documents/constitution/constitution-republic-south-africa-1996-1 (last visited Nov 2, 2018). 
16 Charles Ngwena, Access to Health Care Services as a Justiciable Socio-Economic Right under the South African 

Constitution Commentary, 6 MED. L. INT’L 13–24 (2003). 
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a nexus between two concepts of available resources and reasonable measures, thus 

contributing to thorough normative content of such a right.17 The two famous case laws 

highlighting these concepts are Soobramoney vs. Minister of Health18 case and Government of 

the Republic of South Africa vs. Grootboom19 case.  

Soobramoney case: 

Soobramoney case was the first major case that was decided by the Constitutional Court on 

rationing of health care deliberating upon the socio-economic rights as mentioned under South 

African Constitution. 20 The case contended on the issue whether right to health by virtue of 

socio economic right will be extended to the applicant for a dialysis on the account of available 

resources allocated by the State. In the event of running out of funds the applicant applied for 

medication under Addington Hospital for the treatment of renal disease that required a renal 

dialysis. However his request for medication was rejected on the grounds of not being in 

conformity with the hospital guidelines.21 The Court rejected his application as such an action 

on the part of hospital did not amount to infringement of Section 27 of the Constitution as 

contended by the applicant because his illness was an "ongoing state of affair" and not a sudden 

phenomena that consequently fell under section 27(1) that deals with allocation of non-

emergency medical treatment. Therefore denial of treatment was considered well within the 

boundaries or scope of the Hospital and access to medical treatment was dependent on available 

resources of the Hospital or State.22 The Court contended that the hospital did not infringe the 

applicant's right under section 27 due to unavailability of excessive resources which could not 

have been diverted for applicant's use as he was suffering from final stage of his disease instead 

such resources were reserved for those patients who had a chance of full recovery. This 

judgement was not supported by the public and it went against the public policy as distribution 

of resources and rationing of these benefits are a fundamental part of the health care services. 

The existing inequities between public and private sector was not accepted by the Court and 

was not persuaded by the diversion of additional resources for other patients in the present case. 

Therefore the Court stressed upon necessary rationing of health care facilities for all in 

accordance to the true spirit of the Constitution. However a stringent view was taken by the 

Court in an another notable case of Grootboom where infringement of right to health was taken 

                                                      
17 Health.pdf, supra note 12. 
18 Soobramoney v Minister Of Health(Kwazulu-Natal),765 SA 32,97(1998). 
19 Government Of Republic of South Africa and Others v Grootboom and Others, 1169 BCLR,  11(2000 
20 Id. 
21 Soobramoney v. Minister of Health (Kwazulu-Natal), ESCR-NET, https://www.escr-

net.org/caselaw/2008/soobramoney-v-minister-health-kwazulu-natal (last visited Nov 2, 2018). 
22 Id. 
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into serious consideration and the loss of the applicant was compensated. 

Grootboom case: 

 This case had a modified take on the rationality standard test as applied in Soobramoney case 

and laid the foundation for successful claims of socio-economic rights23. The Court in this case 

ruled out the test of available resources for children in section 28 that was claimed in this case 

which said that basic shelter to children was a constitutional right regardless of resources being 

in abundance or not. Therefore the State was directed to provide for housing facilities to those 

children whose right o shelter was violated and various Governments were ordered to device 

funds for people in despair.24 

The case laws highlighted proper implementation of health care rights under the genus of socio-

economic rights that are justifiable in the Court of law since these rights act as a necessary 

instrument for creating and promoting equality.25 

Indian Constitution: 

Indian Constitution though has not exclusively brought about a separate legislation on right to 

health, it has nevertheless meted ways of such rights by the adoption of Directive Principles of  

State Policy. The Indian Constitution in Part IV of  Directive Principles of State (as socio-

economic rights) and under Article 47 stated the State shall take responsibility in maintaining 

a basic standard of living and level of nutrition, and shall prohibit consumption of drugs that 

can be injurious to health unless permitted for any medical purpose.26 Despite of providing 

such health care rights the very purpose of it is defeated since Part IV of the Constitution has 

been declared as not enforceable by the Court under Article 37, but it does not take away the 

duty of the State in regulating such provisions and reaffirms under Article 38 to promote the 

welfare of the society by securing these rights.27  Till 1970 the Directive Principles Of State 

Policy was interpreted in a narrow sense but with the growing need of the society it widened 

the ambit of justifiability of such rights in creating positive obligations on the State and making 

it enforceable by means of associating with Article 21 that states that no individual shall be 

deprived of its  life and personal liberty.28 The first case substantiating enforceability of right 

                                                      
23 Government of the Republic of South Africa. & Ors v Grootboom & Ors 2000 (11) BCLR 1169. (CC), ESCR-

NET, https://www.escr-net.org/caselaw/2006/government-republic-south-africa-ors-v-grootboom-ors-2000-11-

bclr-1169-cc (last visited Nov 2, 2018). 
24 Id. 
25 Ngwena, supra note 15. 
26 Constitution of India (Full Text) | National Portal of India, , https://www.india.gov.in/my-

government/constitution-india/constitution-india-full-text (last visited Oct 31, 2018). 
27 Id. 
28 Jennifer Sellin, Justiciablity of the Right to Health - Access to Medicines - The South African and Indian 

Experience The Justiciability of Economic, Social and Cultural Rights, 2 ERASMUS L. REV. 445–464 (2009). 
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to health is Consumer Education and Research Centre Vs Union Of India.29 

Consumer Education and Research Centre v Union of India. 

A writ was filed by the Consumer Education and Research which is an NGO to fill in legislative 

gaps regarding protection of workers and labourers working in hazardous  environment and to 

provide for diagnostic mechanisms in the event of any accident caused due to their exposure in 

asbestosis.30 The supreme Court citing provisions under Universal Declaration Of Human 

Rights issued directions for the welfare of labourer and stated that the health, safety of worker 

and access to medical aid constitutes an integral part of Article 21 of the Constitution.31 

Paschim Banga Khet Samity v State Of West Bengal32  

The obligations of the State in this case, to protect fundamental right to life under Article 21 

was extended to ensure healthy living of the citizens. In the present case a PIL was filed in 

which a labourer was injured during the course of its employment but treatment for his injury 

was denied by seven state run hospitals on the ground of non availability of resources. The 

applicant contended a breach of Article 21. The Court upheld it's contentions and stated that 

the State has the paramount responsibility to take care of its citizens and was duty bound to 

arrange for the applicant's medication. It was said that inadequate financial resources does not 

justify the State from performing its constitutional obligations hence priority should be given 

to people's health by providing adequate medicinal amenities.33 

Therefore in India, going by the landmark judgements of both the cases it can be rightly said 

that though right to health under Directive Principles Of State Policy is not independently 

enforceable yet it can be made justifiable under the garb of Article 21 which forms a genus in 

which health care rights are its species. Even though the enforceability feature is different from 

South African Constitution which carries separate justifiable rights, India on the other hand 

substantially strengthens its socio-economic rights and does not fail to perform their basic 

function of ensuring a healthy living for all its citizens. 

IV. LEGISLATIVE FRAMEWORK AND POLICIES OF SOUTH AFRICA AND INDIA 
South Africa: 

The country suffered a huge setback after apartheid struck during the period of 1990's when 

                                                      
29 Consumer Education and Research Centre v Union Of India and Others, 922, SC(1995) 
30 Id. 
31 Sellin, supra note 25. 
32 Paschim Banga Khet Samity v State Of West Bengal, 37, SCC(1996) 
33 Id. 
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HIV spread at a rampant pace. Since the disease was communicable it put an immense pressure 

upon the Government to find a remedy. The following are some of the legislative policies so 

incorporated  for health care benefits. 

 National Mother to Child Transmission of HIV, 2008 

In 2008 certain guidelines were given to implement such a scheme for the protection of mother 

and child from HIV. which included, prevention of unintended pregnant of women living with 

HIV, prevention of such transmission during pregnancy, and providing appropriate treatment 

and care to the patients and it's families.34 

 Even though the guidelines was given to protect mothers and children the availability of 

nevirapine drug was not taken care of which was the essential drug dose given to the affected 

mothers and children. With intervention of Constitutional Court use of nevirapine was 

permitted to all as earlier being  limited to a certain number of people and adequate provision 

of such a drug was ordered to accelerate provision of this benefit to all. 

 National Health Act, 2003 

This Act came into force in May 2005, considered as main law giving directions to implement 

constitutional rights of health. It provided for equitable distribution of health care services to 

entire population including right to participate in the decisions of its own right to medical 

treatment.35 

 Medical Schemes Act, 1998 

This Act was an attempt to provide guidelines for accessible medical care benefits after 

membership to medical schemes.36 The Act prohibits determination of accessibility of medical 

treatment of the basis of past or present diagnosis and it also limits cancellation of membership 

for non disclosure of medical information to encourage participation of every citizen without 

any hesitation or reluctance.37 

India: 

Indian Health care policies are not lagging behind in comparison to South Africa. Various 

legislative measures have been undertaken for the benefit of the people. Some of them are, 

 

                                                      
34 PMTCT Policy and Guidelines, 84. 
35 National Health Act | South African Government, , https://www.gov.za/documents/national-health-act (last 

visited Nov 2, 2018). 
36 Medical Schemes Act [No. 131 of 1998], 44 (1998). 
37 Id. 
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 The Drugs and Cosmetics Act,1945  

This Act is one of the oldest Act formed after independence  and it was passed to ensure drugs 

and cosmetics sold within the territories of India are safe for its use and consumption.38 

Also making available all necessary drugs free or in an affordable price for all classes of 

citizens. 

 Pre-natal Diagnostic Techniques( Regulation and Prohibition of Misuse) Act,1994. 

The continuing decline in sex ratio and to stop female feticide was the reason behind 

implementation of this Act in which pre-natal sex determination was banned and stated that no 

laboratory will inform the sex of the child to the parents.39 The Act also mandated registration 

of diagnostic laboratories and passed circulars in all visible places that the crime for 

determination of the sex of the child shall be imprisonment for not more than three years.40 

Such measures were undertaken to protect abortion of girl child and to be in line with 

safeguarding the wellbeing of women and children in particular. 

Some of the schemes undertaken for upliftment of Indian people were, 

 Janani Suraksha Yojna, 2005 

Launched in 2005 this scheme was brought to reduce maternal and infant mortalities due to 

non-availability of proper health care survives and it provided for financial assistance to all 

women below the poverty line.41 

 Prada Mantri Jyoti Bima Yojna, 2015 

The Government aided Life Insurance Yojna was implemented to ncrease tee population of 

India and to protect the life and health of the people. The premium provided coverage of 2 laths 

payable of ropers 339 per month which was exempted from tax.42 

 The Mahatma Gandhi National Rural Employment Act, 200 

This Act aimed to secure right to work for Indian labourers that enhanced livelihood by 

implementing social security schemes which said that 100 days of wage employment will be 

given to every adult household member who was an unskilled labourer.43 

                                                      
38 Drugs And Cosmetics Act | National Health Portal of India, , https://www.nhp.gov.in/drugs-and-cosmetics-

act_mtl (last visited Nov 3, 2018). 
39 The Pre- Natal Diagnostic Techniques (Regulation And Prevention Of Misuse) Amendment Act, 2002, , 

https://indiankanoon.org/doc/19033/ (last visited Nov 3, 2018). 
40 Id. 
41 Janani Suraksha Yojana — Vikaspedia, , http://vikaspedia.in/health/nrhm/national-health-programmes-

1/janani-suraksha-yojana (last visited Nov 3, 2018). 
42 Prada Mantri Jeevan Jyoti Bima Yojana - Govt’s Scheme, , https://www.relakhs.com/pradhan-mantri-jeevan-

jyoti-bima-yojana-govts-life-insurance-scheme/ (last visited Nov 3, 2018). 
43 The Mahatma Gandhi National Rural Employment Guarantee Act 2005, , 
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Even with provision of legislative schemes the people were devoid of the benefits of these 

schemes because of a staggering low contribution  by the Government in the healthcare 

industry and the schemes could not cater to the needs of a large number of people. Disputes 

between Centre and States regarding allocation of financial resources and proper 

implementation of the schemes put all the efforts of the Government in vain. 

V. CONCLUSION 
Both the Countries have contributed to the health care systems of each State but due to reasons 

of inaccessibility and disputes in allocation of finances the innate purpose behind 

implementation of such Acts were destroyed. South Africa and India both share a history of 

colonialism and both have tried to uplift the society with great effort and dedication. However 

due to better allocation of financial resources in South Africa, there is a huge amount of out of 

pocket expense that is incurred by Indian people as no equal allocation of finance has been 

done to public hospitals due to which they end up in a private hospital that puts a burden on 

their pocket and bars them from proper utilization of such schemes.  For a better accessibility 

and acceptability of health care rights cost of services from such institutions needs to be 

reduced and right to health can only be successful if the Government, Civil Societies and 

Institutions work in a tangent with complete harmony as well as within the boundaries of 

constitutional framework that sets out to ensure a healthy living of each individual. 

Both the Countries are regarded as middle income countries and with such challenges in the 

form of economic restraints a plethora of legislative policies and administrative framework has 

been adopted to reach out to every person for an appropriate quality of health care services. By 

enforcing  socio-economic rights, whether separately or conjointly with other right both legal 

systems have to overcome the disputes regarding adjudication of  right to health as far as 

providing protection against violation of basic human rights of the people considered to be of 

paramount importance and immense priority.44 Health is a the crux on which human existence 

is resting thus such an important element need extra attention to secure a better future and to 

live a healthy present. 

***** 

                                                      
http://www.nrega.nic.in/netnrega/mgnrega_new/Nrega_home.aspx (last visited Nov 3, 2018). 
44 Sellin, supra note 25. 


