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PIYUSH
1
 AND PROF. (DR.) NITU NAWAL

2 
         

  ABSTRACT 
The COVID-19 pandemic has taught us a lot. Amidst all the social distancing, hand 

washing, and lockdown, you may have realized and understood that the greatest three magic 

words are probably “Health is Wealth”. Without good health, you cannot move forward. It 

is like dragging a car forward without fuel. The right to health is considered a basic need 

of human beings as it is intrinsically connected with the concept of the right to life. Without 

a good quality of health of the people, the development of a nation cannot be achieved. 

Hence, health should be considered a basic indicator of development or freedom. Despite 

the several decisions of the Supreme Court whereby the right to health has been recognized 

as a fundamental right flowing from Article 21, no action has been taken by the Government 

to include the same within the Constitution. The paper proposes a brief study of the right to 

health within the Constitutional provisions and to examine the role of the judiciary in 

recognizing the right with a hypothesis that an explicit provision will be helpful in achieving 

the desired standard of health for people.  

Keywords- Food safety, right to health, Legal protection, Pandemic, Covid. 

 

I. INTRODUCTION 
Democracy continues if thinking continues. A perfect mind with consciousness thinking is 

utmost requisite for democracy. Now; suffice it is to say that a healthy body is the place of 

healthy mind. India’s huge population is her asset and her liability all along. “Everyone has the 

right to a standard of living adequate for the health and wellbeing of himself and of his family, 

including food, clothing, housing and medical care and necessary social services, and the right 

to security in the event of unemployment, sickness, disability, widowhood, old age or other lack 

of livelihood in circumstances beyond his control and motherhood and childhood are entitled 

to special care and assistance.”3 Throughout the world health care has now been a matter of 

great concern. It is rightly said that ‘Salus populi supreme lexesto’, which means ‘the health of 

the people should be the supreme law.’ As only health of the people can determine the fate of 

 
1 Author is a Research Scholar at Career Point University Kota, School of Legal Studies & Governance, India. 
2 Author is a Guide at Career Point University Kota, School of Legal Studies & Governance, India. 
3 See Article 25 of the Universal Declaration of Human Rights, 1948. 
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any nation. Healthy people play the most crucial role in achievement of sustainable 

development goals. Similarly, good health is also considered to be the cornerstone for any sort 

of development. The health of humans, however, is dependent on the surrounding environment 

in which they live. 

II. BACKGROUND 
The opening lines in the preamble of the constitution states “WE-the people of India”, which 

simply means that all the rights and laws made under the constitution is made for the people of 

India and should be available to all the citizens without any discrimination and the Right to 

Health should also be available as a Fundamental Right as all the laws and rights under the 

constitution is made for the people of India.  

The right to the enjoyment of the highest attainable standard of physical and mental health is a 

fundamental part of our human rights and also the apex court of India declared that right to 

health is a part and parcel in right to life and liberty under Article 21 of the constitution. At 

international level it was first articulated in the year 1946 by constitution of the World Health 

Organization (WHO). Later, in the year 1948 by Universal Declaration of Human Rights and 

International Covenant on Economic, Social and Cultural Rights, 1966 it is clear that health is 

a human right and part of the right to an adequate standard of living.  

III. THE LINK BETWEEN THE RIGHT TO HEALTH AND OTHER HUMAN RIGHTS 
Human rights are interdependent, indivisible and interrelated. This means that violating the right 

to health may often impair the enjoyment of other human rights, such as the rights to education 

or work, and vice versa. The importance given to the “underlying determinants of health”, that 

is, the factors and conditions which protect and promote the right to health beyond health 

services, goods and facilities, shows that the right to health is dependent on, and contributes to, 

the realization of many other human rights. These include the rights to food, to water, to an 

adequate standard of living, to adequate housing, to freedom from discrimination, to privacy, 

to access to information, to participation, and the right to benefit from scientific progress and 

its applications. It is easy to see interdependence of rights in the context of poverty. For people 

living in poverty, their health may be the only asset on which they can draw for the exercise of 

other economic and social rights, such as the right to work or the right to education. Physical 

health and mental health enable adults to work and children to learn, whereas ill health is a 

liability to the individuals themselves and to those who must care for them. Conversely, 

individuals’ right to health cannot be realized without realizing their other rights, the violations 

of which are at the root of poverty, such as the rights to work, food, housing and education, and 
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the principle of non-discrimination. 

IV. HEALTH AS AN INDICATOR OF FREEDOM 
Development must be seen as a process of expanding the real freedoms that people enjoy. In 

recent years the economic development of India achieved a consistently high index. However, 

growth of GNP or of individual income should not be strictly construed as the only means to 

expanding the freedoms. Freedoms depend also on other detenninants such as facilities for 

education and healthcare. As Prof. Sen observed - "development requires the removal of major 

sources of un-freedoms.The un-freedom links closely to the lack of public facilities and social 

care, such as absence epidemiological programs, or of organized a1nngements for healthcare." 

4 These un-freedoms can arise either through inadequate processes or through inadequate 

opportunities (e.g., capability to escape premature mortality or preventable morbidity) and it is 

in the later sense that denial of right to healthcare becomes a component of un-freedom. Claims 

of development or freedom are not justified until the basic rights of the people are not secured. 

India, although, in paper, has an excellent healthcare system but in reality, the Government has 

failed to ensure freedom of access to health to its people. 

V. CONSTITUTIONAL MANDATE 
The Constitution of India does not expressly guarantee a fundamental right to health. However, 

there are multiple references in the Constitution to public health and on the role of the State in 

the provision of healthcare to citizens. 

(A) Preamble  

Preamble to the Constitution which is generally considered as the key to open the mind of the 

makers refers to social, economic and political justice and also equality of status and of 

opportunity. The term social justice includes access to healthcare. Similarly equality of status 

and opportunity requires equality in access, availability and quality of treatment. Use of the 

word opportunity reminds the duty of the state to increase capability against detriments to 

freedoms. 

(B) The Directive Principles of State Policy 

The Directive Principles of State Policy in Part IV of the India Constitution provide a basis for 

the right to health. 

• Article 39 (E) directs the State to secure health of workers. 

 
4 Sen Amartya; 'Development as Freedom'; p. 3-5, by Oxford University Press; 161 h Ed. 2016, 
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• Article 42 directs the State to just and humane conditions of work and maternity relief 

• Article 47 casts a duty on the State to raise the nutrition levels and standard of living of 

people and to improve public health. 

(C) Fundamental Right 

Article 21 Given no explicit recognition of the right to health or healthcare under the 

Constitution, the Supreme Court of India 

• In Bandhua Mukti Morcha v Union of India & Ors5interpreted the right to health 

under Article 21 which guarantees the right to life. 

• In State of Punjab & Ors v Mohinder Singh Chawla6 the apex court reaffirmed that 

the right to health is fundamental to the right to life and should be put on record that the 

government had a constitutional obligation to provide health services. 

  (D)  Role of Panchayats and Municipalities (Article 243G): 

• The Constitution does not only oblige the State to enhance public health, it also endows 

the Panchayats and Municipalities to strengthen public health under Article 243G (read 

with 11th Schedule, Entry 23). 

VI. INTERNATIONAL PERSPECTIVE 
United Nation has played a very vital role in the promotion and protection of human rights. 

Health as a human right is recognized by the several human rights instruments because, right to 

adequate health operates directly or indirectly as a essential condition to all other human rights, 

to deny someone health care is to deny all the individual rights.7Article 25 of the Universal 

Declaration of Human Rights lays down that “everyone has a right to a standard of living, 

adequate for the health and wellbeing of himself and his family, including food, clothing, 

housing, and medical care and necessary social services and right to security in the event of 

unemployment, sickness, disability, widowhood, old age, and other lack of livelihood in 

circumstances beyond control”. The International Covenant of Economic, Social, and Cultural 

rights play a very important role in providing the human right to health. It gives a non-

exhaustive list of the steps to be taken by the State parties; from epidemiology, to general health 

control measure and the promotion of public health, these measures include guarantee to 

medical services and medical attention.8The steps to be taken by the State parties to the present 

 
5 (1997) 10 SCC 549  
6 AIR1997SC 1225 
7 P. Chouri Dyaneshwar, right to health and legal Protection, Regal Protection, p,28 
8 Patrick A.Molinari.”The right to health :From the solemnity of Declaration to the challenges of Practice” (1998) 
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Covenant to achieve full realization of this right shall include those necessary for the provision 

of reduction of still birth rate of the infant mortality and for the healthy development of the 

child; 9the prevention, treatment and control of epidemic ,endemic, occupational and other 

diseases; 10the creation of conditions in which world would ensure to all the people medical 

services and medical attention in the event of sickness.11 Apart from this, the International 

Covenant on the Economic, Social, and Cultural Rights, 1966, also imposes positive obligation 

on the State parties to protect the health of its subjects. All the Countries, which have signed 

the covenant have obligation to comply with the provisions of the Covenant. The accountability 

of governments for their legal commitments is monitored at the International level through the 

reporting process. All the major human rights treaties has its own monitoring body which meets 

regularly to review State party reports and guide them for the promotion of the human rights. 

VII. CONCLUSION 
From the above discussion, it is clear that right to life also includes right to health and therefore 

the state and its instruments, are duty bound to provide health care facilities and services to all 

its citizens without any discrimination. Moreover, civil society organizations are increasingly 

using monitoring methods based on indicators, benchmarks, impact assessments and budgetary 

analysis to hold Governments accountable in relation to the right to health. However, it is 

important to understand that the Constitution also stipulates certain duties for the citizens 

towards contributing to the promotion of health in the country. But till now it has not been given 

due recognition for which public interest litigations have been filed frequently on health issues 

involving fundamental right to health, rights of workers to occupational health and safety, right 

to clean environment, right to adequate drugs, medical negligence, right against medical 

malpractice, right to emergency health care, public health care etc. It is time India declared the 

right to health a fundamental right. Strong health laws will help build societal resilience to 

future pandemics and public health emergencies. Let us be united and do the needful to achieve 

this goal and to live healthy.  

“Health care is not a privilege. It’s a right. It is a right as fundamental as civil rights.”. 

***** 

 
49:1IDHL41-60, p-45 
9 ICESSCR. Article 12(2)(a) 
10 Ibid Article 12(2)(c) 
11 Ibid,article 12(2)(d) 
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