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Right to Information Vs. Right to Privacy:  

A Judicial Approach 

 
PAPIYA GOLDER
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ABSTRACT 

The right to information is the essence of democracy; it empowers individuals to access 

information that is being kept by the state. It ensures transparency as the government 

remains accountable to individuals in the way it carries out its functions. The saying 

“power corrupts and absolute power corrupts absolutely” stands true. Right to 

Information cannot implement in isolation, and it can only provide with specific 

restrictions, checks, and balances. The right to privacy renders the citizens with a right to 

control the collection, access, and use of their personal information that is in the hands of 

the state. As the two rights are premised upon radically different normative foundations, 

and they offer divergent theorems henceforth, potential conflict between them is inevitable. 

When there is friction between the privacy of an individual and the Right to Information, 

there is no yardstick to weigh which right should prevail over another. The two valuable 

rights overlap extensively, and the existing structure is incapable of segregating the two 

without causing prejudice to either. The legislation and judgments available in India on 

this issue have led to various debates related to regulations governing access to personal 

information by the government. As truly said by Michel Foucault, “It is not possible for 

power to be exercised without knowledge, it is impossible for knowledge not to engender 

power.” Thus, it is requisite to accentuate a balance between the parallel rights. 

The paper throws light on relevant sections of the RTI Act and corresponding provisions 

of Indian Constitution related to Right to Information and Right to Privacy. This paper, 

while exploring a comprehensive analysis of the conflicts between the two rights, features 

cases wherein the court has adopted methods of conceptual balancing to resolve such 

clashes. Lastly, the paper outlines the criteria for identifying where there is no conflict of 

rights; on the contrary, the reasons are coexistent to each other. 

Keywords: Right to information, Right to Privacy, Balance, Conflict, Co-existent, RTI Act. 
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I. INTRODUCTION 
The right to information endeavors maximum transparency in the functioning of the 

government, and it provides access to pertinent information to their stakeholders so that they 

get extensive knowledge about government policies. On the other hand, the right to privacy 

shields one’s personal information about family life, relationships, physical and mental health 

from unsolicited encroachment. The Constitution of India doesn’t explicitly mention either the 

right to privacy or the right to know. But the Apex court has acknowledged both the mentioned 

above rights as fundamental rights in various landmark cases, and both said rights are the sine 

qua non of Article 19 and 21 of the Indian Constitution. 

For the most part, these two rights are complementary in holding governments accountable to 

individuals. However, there is a potential conflict and overlapping between these rights when 

there is a demand for access to information held by state bodies. 

Howbeit, alternatively of looking at them as conflicting laws, RTI and RTP are better 

considered as “two sides of the same coin.” They complement each other; one promotes 

individuals’ right to protect themselves, and the other advocates’ state accountability. Both are 

essential for good governance. The two notions, information, and privacy are interrelated. On 

one level, the protection of individual privacy is achieved through institutional and 

governmental transparency, as transparency of actions taken by the government or private 

sector, concerning the individuals works to inspire trust. On another level, situations of privacy 

and transparency bring out the question of how the public good should be balanced against 

public and private interests. 

II. RIGHT TO INFORMATION 
The right of access to information held by government bodies (RTI) provides that individuals 

have a basic human right to demand information held by government bodies. It derives from 

the right of freedom of expression to “seek and receive information,” and is recognized 

worldwide as a human right. Under this right, any person may make a request to a public body; 

the body is legally required to respond and provide the information, unless there is a legally 

compelling reason to refuse the request. The RTI is “requisite for the very exercise of 

democracy” (OAS 2003). Democracy is based on the consent of the citizens, and that consent 

turns on the government informing citizens about its activities and recognizing their right to 

participate. The collection of information by governments is done on behalf of its citizens, and 

the public is only truly able to participate in the democratic process when it has information 

about the activities and policies of the government. The RTI is also an important tool for 

https://www.ijlmh.com/
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countering abuses, mismanagement, and corruption and for enforcing essential economic and 

social rights. The following elements are typically found in national RTI laws: 

• A right of an individual, organization, or legal entity to demand information from public 

bodies, without having to show a legal interest in that information. 

• A duty of the relevant body to respond and provide the information. This includes 

mechanisms for handling requests and time limits for responding to requests. 

• Exemptions to allow the withholding of certain categories of information. These 

exemptions include the protection of national security and international relations, 

personal privacy, commercial confidentiality, law enforcement and public order, 

information received in confidence, and internal discussions. Exemptions typically 

require that some harm to the interest must be shown before the material can be 

withheld. 

• Internal appeals mechanisms for requestors to challenge the withholding of 

information. 

• Mechanisms for external review of the withholding of information. This includes 

setting up an external body or referring cases to an existing ombudsman or to the court 

system. 

• Requirement for government bodies to affirmatively publish some types of information 

about their structures, rules, and activities. This is often done using information and 

communications technologies. 

Right to information is not absolute 
As no right can be absolute, the Right to Information has to have its limitations. There will 

always be area of information that should remain protected in public and national interest. 

Moreover, this unrestricted right can have an adverse effect of an overload of demand on 

administration. So, the information has to be the properly, clearly classified by an appropriate 

authority. 

The usual exemption permitting Government to withhold access to information is generally in 

respect of the these matters; 

1. International relations and national security 

2. Law enforcement and prevention of crime 

3. Internal deliberations of the government 

4. Information obtained in confidence from some source outside the Government 

5. Information which, if disclosed, would violate the privacy of an individuals 

https://www.ijlmh.com/
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6. Information, particularly of an economic nature when disclosed, would confer an 

unfair advantage on some person or object or government 

7. Information which is covered by legal / professional privilege, like communication 

between a legal advisor and his client and 

8. Information about scientific discoveries and invention and improvements, essentially 

in field of weapons 

Need for right to information 
The Right to Information has already received judicial recognition as a part of the fundamental 

right to free speech and expression. An Act is needed to provide a statutory frame work for this 

right. This law will lay down the procedure for translating this right into reality. Information is 

indispensable for the functioning of a true democracy. People have to be kept informed about 

current affairs and broad issues political, social and economic. Free exchange of ideas and free 

debate are essentially desirable for the Government of a free country. 

In this Age of Information, its value as a critical factor in socio-cultural, economic and political 

development is being increasingly felt. In a fast developing country like India, availability of 

information needs to be assured in the fastest and simplest form possible. This is important 

because every developmental process depends on the availability of information. 

Right to know is also closely linked with other basic rights such as freedom of speech and 

expression and right to education. Its independent existence as an attribute of liberty cannot be 

disputed. Viewed from this angle, information or knowledge becomes an important resource. 

An equitable access to this resource must be guaranteed. 

Soli Sorabjee stressing on the need of Right to Information aim at bringing transparency in 

administration and public life, says, "Lack of transparency was one of the main causes for all 

pervading corruption and Right to Information would lead to openness, accountability and 

integrity". According to Mr. P.B. Sawant, "the barrier to information is the single most cause 

responsible for corruption in society. It facilitates clandestine deals, arbitrary decisions, 

manipulations and embezzlements. Transparency in dealings, with their every detail exposed 

to the public view, should go a long way in curtailing corruption in public life." 

III. RIGHT TO PRIVACY 
The Right to Privacy in India has derived itself from essentially two sources: the common law 

of torts and the Constitutional Law. In common law, a private action for damages for unlawful 

invasion of privacy is maintainable. The printer and publisher of a journal, magazine or book 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
1602 International Journal of Law Management & Humanities [Vol. 4 Iss 2; 1598] 

© 2021. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

are liable in damages if they publish any matter concerning the private life of the individual 

without such person's consent. There are two exceptions to this rule: first, that the right to 

privacy does not survive once the publication is a matter of public record and, second, when 

the publication relates to the discharge of the official duties of a public servant, an action is not 

maintainable unless the publication is proved to be false, malicious or is in reckless disregard 

for truth. 

In India, the Constitution does not expressly recognize the right to privacy. The concept of 

privacy as a fundamental right first evolved in 1964 in the case of Kharak Singh v State of Uttar 

Pradesh2. The Supreme Court, for the first time, recognized that there is a right of privacy 

implicit in the Indian Constitution under Article 21. The Court held that the Right to Privacy is 

an integral part of the Right to Life, but without any clear cut laws, it still remains in the grey 

area. 

In Govind v. State of Madhya Pradesh3, it was decided that the right to Privacy is subject to 

compelling interest and that it was based on the assumption that privacy is a fundamental right. 

It was held to be prominent and integral to upkeep the structure of Article 21 of the 

Constitution. 

It is said that if there occurs an invasion of privacy, then it can be subjected to a veil provided 

that the commission of the offence is made by the State and not an individual. In Rajagopal v. 

State of Tamil Nadu4 that publication in any form without the express consent of the individual 

is considered an invasion of privacy and it is irrespective of whether it is the truth or 

defamatory. 

Justice K.S.Puttaswamy v. Union of India5, the main issue was revolving around whether the 

Aadhar scheme was violative of the Right to Privacy and whether it is an inherent fundamental 

right or not. The Court, through a nine-judge bench decided that Privacy is a Fundamental right 

and is contained within the ambit of Article 21 of the Constitution. 

In Selvi v. State of Karnataka6, the Supreme Court established and made known that there is a 

difference existent between physical and mental privacy and this act of segregation is 

important. 

In People's Union for Civil Liberties v Union of India7, communications privacy was analyzed. 

 
2 1963 AIR 1295, 1964 SCR (1) 332 
3 AIR 1975 SC 1378, (1975) 2 SCC 148 
4 AIR 264, 1994 SCC (6) 632 
5 2017 10 SCC 1,  
6 (2010) 7 SCC 263 
7 AIR 2003 SC 2363 
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The Analysis was laid down as intercepted communication is integral and must be passed in 

the order specified. 

In Sharda v. Dharmpal8, Right to Privacy was not an absolute right and that the right which 

provides greater interest will prevail over the lesser one. 

In State of Maharashtra v. Madhukar Narayan Mardikar9, it was held that just because a 

woman is a prostitute, does not mean she is not entitled to the right of privacy. No one can 

intrude into her privacy and cannot contend that she is a woman of easy virtue. In Ram 

Jethmalani v. Union of India10, it was decided that the Right to Privacy, even though an integral 

one, it is important that humans be allowed the process of judicial check over all acts. 

Government's intrusion can also be made subject to an in depth analysis of the case. In Unique 

Identification Authority of India v. Central Bureau of Investigation11, CBI sought for access of 

the Unique Identification Authority database which was ruled against by the Supreme Court of 

India. It was observed that no information can be transferred, even by Government entities 

without the prior consent of the individuals who are the owners of that information. 

In today's technologically advanced era, there is a possibility of million cyber crimes like theft 

of personality, online victims, cyber stalking, cyber bullying, cyber pornography etc which is 

why the importance of Right to Information and Right to Privacy must be highlighted. 

The factors that are to contain in every state that assures its individuals on presence of privacy 

are: 

• Assure that invasion into individual's affairs will be eradicated. 

• Disclosure of private information will not be made on a public forum. 

• If there is a possibility of monetary or advertising advantage, the information will not 

be misused. 

IV. BALANCING BETWEEN RIGHT TO INFORMATION AND RIGHT TO PRIVACY 
The chief ambition of the Indian Constitutional Scheme is based upon “Balance of Rights” and 

not the “Demarcation of Rights” because it does not provide any yardstick to gauge which right 

should prevail over other. The principle of indivisibility of fundamental rights requires that 

both rights carry equal weight. Neither right can be used as a trump over the other nor must 

 
8 2003 4 SCC 493 
9 1991 1 SCC 57 
10  2011 8 SCC 1 
11 SLP (CRL) No. 2524/2014 
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alternative means be employed to resolve the conflict. The concept of conceptual balancing to 

conciliate the stinging angularities of opposition between the aforementioned rights may sound 

uncomplicated in theory but is quite challenging in practice. 

To conciliate the two rights in majority cases becomes a Constitutional challenge and it needs 

to be squared through the agency of judicial process to tussle with a multitude of nuances and 

subjectivities. 

 Section 8(1)(j) of the RTI Act explicitly exempts disclosure of personal information, but it is 

incidental to public interest which may warrant disclosure of such information to an applicant 

by the public authority whereby imparting no exemption and, if need be, dismissing the right 

to privacy. However, the hurdle lies with demarcating the extent or bound to which personal 

information may be disclosed. Though there is no straitjacket course to identify the line of 

demarcation of disclosure and non-disclosure of personal information, evaluating the 

circumstances and contextual priority is essential to determine how much of personal 

information of an individual needs to be disclosed having regard to the broader question of 

public interest for the good of the society at large. In case of collision between the two 

Fundamental Rights, judges are called upon to analyze the question on a case by case basis. It 

is necessary to resolve the conflicts between these two rights and maintain equilibrium between 

them to protect and promote the interest of human rights. In The Institute of Chartered 

Accountants of India v. Shaunak H. Satya and Ors12, The Apex court observed that “Authorities 

shall maintain proper balance so that while achieving transparency, demand for information 

does not reach unmanageable proportions affecting other public interests.” 

Right to Information provides access, while privacy curbs and covers it. Experience has been 

narrated to be that when it comes to enforcement of Right to Information Act, then there has 

been lacuna in its implementation and denial to disclose information is at its peak. 

Predominance of Corruption and conflict of interest between both the citizens and public 

authorities may result in a chaotic understanding of the two and to establish Right to 

Information's relationship with right to Privacy. 

V. CONCLUSION 
As an individual with a complex society, it might not seem that a right to privacy and 

information is needed, however it is integral to a functioning society and it is that right that sets 

humans apart from what is called , a mere existence of an animal. However, it is a must say 

 
12 (2011) 8 SCC 781 
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that the limits within which it is subjected to is made known to the same individuals to prevent 

misuse. Every step while safeguarding privacy must be treaded carefully and with utmost 

precaution as a single mistake can put an end to million lives of the individuals affected. 

Thus, the point of whether the rights can work in harmony or are always at loggerheads depends 

on the awareness of the State and its duty to codify laws and regulations that promote common 

understanding between the two. 

***** 

https://www.ijlmh.com/
https://www.ijlmh.com/

