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Role of Criminal Law as Prohibitory and 

Regulatory Mechanism 
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  ABSTRACT 
The definition of liberty in itself is uncomplicated but the definition of liberty when tested in 

regard to different acts and circumstances turned out to be a cumbersome task. The idea of 

liberty is bound to vary given the nature of an act intended to pursue. While exercising 

liberty, one must make sure that his liberty is not in any way encroaching upon the freedom 

of others, or otherwise, the whole purpose behind the concept of liberty would be defeated. 

This research paper aims to locate the actual meaning of the term “liberty’ and whether it 

ought to be absolute or not in light of Berlin’s Two Principles of Liberty. The researcher 

also critically analyzes the role of criminal law as a prohibitory and regulatory mechanism 

that how & why there arose the need to prohibit and regulate the aspects of liberty. The 

researcher supports the idea of regulating the crime and criminal elements of society via 

State intervention in order to secure social cooperation among the members of society and 

to avoid social chaos in society. Given the fact that the state has the capacity to restrict 

liberty and enlarge the scope of liberty at the same time. The very underlining aim of liberty 

is equality in freedom to ensure and to enlarge the scope of fundamental freedoms and 

liberties. 

Keywords: Liberty, Fundamental freedoms, Positive & Negative liberty, Prohibitory, 

Regulatory. 

 

I. INTRODUCTION 

“A person may cause evil to others not only by his actions but by his inaction, and in either 

case, he is justly accountable to them for the injury.”2 

- John Stuart Mill. 

“Freedom for the pike is death for minnows.”3 

- Isaiah Berlin. 

From the above two quotes, it could be vividly concluded that liberty could not be absolute. 

The concept of modern liberty has its roots in the Greek notions of freedom and slavery. The 

 
1 Author is a student at National Law University, Dwarka, Delhi, India. 
2Mill, John Stuart, On Liberty, Dover Publications, 2002. 

3 Berlin, Isaiah, TWO CONCEPTS OF LIBERTY, Four Essays on Liberty, Oxford University Press, 1969. 
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original Greek concept of liberty lies in recognizing no master and living as one may desire. 

Until a point in time, the idea of liberty had never existed. The reason that could be attributed 

to the absence of liberty was the absence of “Individualism”. The idea of Individualism gathered 

prominence over time when people started getting conscious about their rights and desires with 

regard to their life. The idea of liberty pre-supposes that a person is master of his own and 

invokes his sole dominion to live the life best serving his desires. This aspect of liberty is in 

direct conflict with the idea of limited liberty as propounded by the “State”. This conflict has 

been accentuated by many philosophers and jurists where the State recognizes itself as the 

master of the people in contradiction to the idea of self-master of people, thus, bringing out a 

paradoxical understanding of the notion of liberty. 

A somewhat similar discussion has been held by Isaiah Berlin in his prominent “Two Concepts 

of Liberty” published in 1958, where he talks about the concept of liberty as ‘negative freedom’ 

and ‘positive freedom’. He believed that liberty is unrestrained. Positive freedom has its roots 

in modern liberalism whereas negative freedom is emerging from the classical and neo-classical 

liberalism notions. As Berlin points out, the idea of ‘negative freedom’ lies in the answer to the 

question, “what is the area within which the subject– a person or a group of persons– is or 

should be left to do or be what he is able to do or be, without interference by the others 

persons?”4 And the notion of ‘positive freedom’ is lurking in the answer to the question, “what 

or who, is the source of control or interference that can determine someone to do, or be, this 

rather than that?”5. Apparently, the questions delineated above are different but they may have 

similar answers to some extent, after all we have to cull out the idea of liberty from them. 

II. BERLIN’S NOTION OF ‘NEGATIVE’ FREEDOM 

The idea of equality in liberty. 

He begins with the meaning of ‘political liberty’. Political liberty gives freedom to act freely, 

unobstructed and free from the interference of others. He explains the concept of liberty by 

differentiating the terms ‘unfree’ and ‘coercion’. For example, if a person is being thwarted 

from doing a particular act that he is otherwise entitled to do then he would be said to be ‘unfree’ 

to that extent. But if a person's act is being prevented beyond a certain limit, he would be said 

to be ‘coerced’ or ‘enslaved’. Coercion basically signifies undue interference by others into the 

domain where a person is entitled to act as per his will. The idea worth conveying here is that 

the lesser the interference, the wider the ambit of freedom. He further made a distinction 

 
4 Ibid.  
5 Ibid. 
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between capacity and incapacity to act from the aspect of liberty. If a person has the capacity to 

act in the way he willed and is prevented by somebody from acting so, it would amount to 

coercion or being enslaved but if a person lacks the capacity to act as per his will then in such 

a case it would be eccentric to say that his freeness is being coerced. As Berlin says, “Mere 

incapacity to attain a goal is not a lack of political freedom”6. 

He also reflects upon the thoughts of English political philosophers, who agreed upon the idea 

of limited freedom because the concept of unlimited freedom would inevitably entail a situation 

where the liberties of one would be suppressed boundlessly by others and thus creating an 

ambiance of social chaos. To avoid such a situation, these thinkers assumed that men’s actions 

must be curtailed by law and equally, on the other hand, there must exist a free domain of 

personal liberty that should be inviolable. The basic logic behind limited freedom is that 

everyone's activity is so interdependent on each other that the activity of one may not take place 

without interfering with the lives of others. Berlin put this idea as follows: “Freedom for the 

pike is death for the minnows”7. 

He equates the idea of ‘liberty’ with that of ‘equality’ by posing a question, “what is the freedom 

to those who cannot make use of it?”8. That the downtrodden people in society may not 

appreciate the political rights as others do. Individual freedom may not be their primary need. 

Instead of fulfilling their basic needs, and conferring on, them, the political right would be to 

mock their condition. Liberty is not the only goal of men. Berlin wants equality in liberty. He 

is of the view that he would outrightly deny his liberty if others are kept deprived of it. He 

emphasizes the idea, apart from curtailing one’s own freedom, an effort should be made to 

increase the individual liberty of others, or otherwise, it would lead to absolute loss of liberty. 

Thus, underlining the idea that one must surrender some of his liberty to ultimately preserve the 

rest. As Berlin spells, “the defense of liberty consists in the ‘negative goal of warding off 

interference”. Non-interference implies the opposite of coercion which is good but although not 

the only good, this carves out the classical conception of ‘negative liberty. As Berlin concludes, 

it is the negative freedom presented as “freedom from” which is necessary to freely live a life. 

III. THE NOTION OF POSITIVE FREEDOM 

Positive freedom is concerned with the answer to “who is it that governs that area which the 

person is so freely to move about”9. Positive freedom lies in the desire of an individual to be 

 
6 Ibid.  
7 Ibid.  
8 Ibid.  
9 Ibid.  
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his own master and where he does not wish to be directed by any external forces with regard to 

decisions pertaining to his life. Berlin reflects upon the idea of being a self-master but one may 

be a slave to his own desires, nature o& unbridled passions. In the course of such self-temptation 

or self-determination, one may easily encroach upon the area of the liberty of another as there 

is always going to be a lack of harmony with regard to the goals of individuals. Thus, Positive 

freedom in such a scenario entails the introduction of the state to create a balance within the 

territory and make necessary policies to thwart social evils and unnecessary interference by one 

person over the freedom of another. Such an intervention on the part of the state may be called 

coercion but it works on the tenet of taking away the liberty to enlarge the liberty in society. 

The state is one such entity that exercises positive liberty in imposing laws on the citizens to 

maintain order. This freedom guides people as to how one ought to behave in contrast to how 

one desires to behave thus, helping individuals in capacity building and encouraging freeness 

among the individuals. 

This freedom induces people to act in ways that will benefit them and their collective interests 

as well. Positive freedom may be regarded as freedom through restraint thus, encouraging 

people to do what is right and to be free from desires. There may be instances in a society where 

a person may not know what is best suitable for him and the state, in such circumstances may 

coerce him to choose a course of action that is best suitable to him and thus, enlarging his scope 

of liberty without him knowing. Had he known what is best suitable for him, he would not 

complain about the state’s interference in his desired activities. Berlin is also aware of the fact 

that there is a very thin line distinction between negative and positive freedom which also 

overlaps to some extent. As Berlin conveys that “the freedom which consists in beings one’s 

own master”, and “the freedom which consists in not being prevented from choosing what to 

do by others” give somewhat a similar idea of liberty though they may be different ways of 

saying the same thing. 

IV. CRIMINAL LAW AS PROHIBITORY 

The very fundamental notion behind the codification of criminal law in a society is to regulate 

social behavior and to thwart individuals from encroaching on each other's liberty with the sole 

purpose of making a society a better place to live. Criminal law is conceived as a tool for 

responding to public wrongs through a post hoc one. Criminal law has traditionally been 

postcrime in its focus. But this role of criminal law has been evolving over time and nowadays, 

criminal law is punishing even harmless conduct and such other behaviors which have the 

tendency to commit crimes. Criminal law has been traditionally based on retributive justice. If 

https://www.ijlmh.com/
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there is any such form of harmful conduct or wrongdoing which is grave enough to shock the 

consciences of the society at large, it becomes obligatory for the state to redress the same by 

criminalizing such conduct and wrongdoings and thus, maintain the law and peace in the 

society. Crime has been the privilege of the state and thereby it is the duty of the state to take 

steps to protect people from it. This preventive pursuit can justify the role of criminal law as 

prohibitory in society. As Duff has argued, “a law that condemned and punished actually harm 

causing conduct as wrong, but was utterly silent on attempts to cause such harms, and on 

reckless risk-taking with respect to such harms, would speak with a strange moral voice.” The 

justifications for criminalizing particular forms of conduct have been the subject of vibrant 

debate in recent years10. Conventionally, the logic for making a particular act prohibitory is that 

it satisfies the Harm Principle as propounded by the Mill. But nowadays, this trend has been on 

the change for the reason that criminal law has been punishing even the victimless crimes which 

are morally wrong or could be taken as offensive by society at large. 

Before moving further, it would be very relevant to discuss in brief the fundamental principles 

of criminalization. The first one is the Harm Principle as propounded by the J.S.Mill which is 

based on the principal tenet of libertarianism, that if a person does not harm anyone then he may 

do as he pleases but the moment he inflicts harm on others, the state gains all the power to 

intervene and prevent such harm. The next one is the Offence Principle as expounded by 

Feinberg, wherein the state’s act of limiting individual autonomy is justified on the basis of it 

preventing offenses to others. Then we have the Principle of Legal Moralism by Devlin, which 

holds that the law may be used to proscribe particular conduct which is immoral if looked at 

from the perspective of society. At last, we have the Principle of legal paternalism where the 

intervention on the part of the state is justified on the reason that one may not know what is 

good for him thus making paternalism necessary on the part of the state. 

V. ROLE OF MALA IN SE AND MALA PROHIBITA IN DEFINING CRIMINAL LAW 

PROHIBITORY 

In laying down the role of criminal law as prohibitory, a need arises for the set of principles that 

could direct the liberal legislature with regard to the conduct which ought to be criminalized 

and penalized. In defining the criminality of conduct, the Harm Principle is the obvious 

candidate both as a negative and positive principle. With regard to the negative principle, if the 

conduct does not cause any harm, then it should be kept away from the aspect of criminalization, 

on the other hand, the positive aspect of harm principles incorporates that if any conduct directly 

 
10Douglas Husak, Overcriminalization: The Limits of the Criminal Law (2008). 
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causes or inflict harm upon others then the same should be brought within the ambit of 

criminalization and be appropriately penalized to prevent other people from committing it. 

The doctrines of Mala in se and Mala Prohibita plays a bold role and also act as guiding light 

in deciding whether a particular conduct must be criminalized or not and if yes then with what 

perspective. The basic distinction between these two doctrines lies in the fact that certain 

conducts are intrinsically wrong and some conducts are wrong from the perspective of society. 

This very fact activates the role of the state to identify such conducts which are considered 

offensive by society and regulate them accordingly to bring out social cooperation among the 

members of the society and to thwart social chaos. Mala in se talks in terms of ‘prohibitions’, 

it responds to certain kinds of conduct that are expressly prohibited and threatens those with its 

sanctions who defy them. To portray the criminal law as consisting of prohibitions is to portray 

it (as classical legal positivism indeed portrayed it) as a set of demands or commands issued by 

a sovereign to her subjects: they are to obey the law, to refrain from the conduct that it prohibits 

because it is the law — out of respect for the law’s authority, or out of prudent fear of its power; 

because they recognize an obligation to obey it, or because they are obliged to obey it by the 

threat of sanctions11. Mala in se (evil in itself) wrongs should be crimes and be visited with 

retributive justice because they not only concern the parties directly involved but also the 

interest of the political community at large as such conduct impinges the essential values of a 

polity. Examples such as rape and murder. 

'Whenever the offence inspires less horror than the punishment, the rigor of penal law is obliged 

to give way to the common feelings of mankind' - Edward Gibbon12 

Mala Prohibita encompasses conduct that is not wrong independent of law i.e., conduct is a 

crime only because it is so declared by the Statute and it may necessarily be not wrong. Mala 

Prohibita crimes are sometimes called "quasi-criminal offences" - offences that are regarded as 

“not criminal in any real sense, but acts which in the public interest are prohibited under 

penalty”13.Basically, it accentuates the role of criminal law as prohibitory where it declares 

conduct as a crime only if it is committed beyond a certain limit. Such conducts are wrong 

because they are against the morals of the society and harms social cooperation within the 

society. Such crimes are also termed as victimless crimes but are morally repugnant. 

Following are certain instances, where the state is seen as playing the role of prohibitory in 

 
11 On being obligated and being obliged, see H. L. A. H (1994) The Concept of Law (2nd ed., Oxford, Oxford 

University Press), 82–91. 

12 Gibbon, "The Decline and Fall of the Roman Empire" (Strahan & Cadell, London 1776) 495. 

13 Alphacell v. Woodward [1972] AC 839 G. 
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regulating the conduct which is immoral and also exposes others to unjustified harm. 

• Overspeeding: If we take the example of Overspeeding if a person is in hurry and he 

over speeds then he can be made liable for such conduct for endangering life or exposing people 

to the risk of harm even though the person who is overspeeding may be a professional driver 

and is very good at handling Overspeed than many others. Here, overspeeding is not per se 

illegal but such conduct may serve as a bad example at large in society therefore it has to be 

regulated accordingly. 

• Drug abuse: If for instance a person is celebrating his birthday and has excessive 

amounts of alcohol and stays indoors, it is not at all wrongful conduct. But suppose he comes 

out of his house and starts trespassing in such a state of intoxication or say conducts himself in 

a manner as to cause annoyance to any person, he can very well be penalized for such morally 

repugnant conduct. 

• Prostitution: There is no harm to any person when two adults are consensually having 

sex, it is more of a right to privacy but looking at it from the spectacles of society it is considered 

to be morally wrong. Therefore, state intervention is necessary to regulate the same. 

• Motor Vehicle rules: The rules with regard to road safety and transportation are for our 

own good. It is definitely not harming anyone but us. Such disregard of rules had to be penalized 

given that people learn from the mistakes of each other and therefore to bring out a common 

good, such disregard had to be regulated as it is morally wrong by social construct. 

• Gambling: Given the history of people who gamble has given an idea to society how 

devastating it could be and therefore, society considers it immoral. The same had to be regulated 

as the excess of anything is always bad though it does not create any harm towards the society. 

• Private defence: Without any doubt, the right to private defence is a justifiable defence 

but the same has to be exercised very carefully. Basically, one should always inflict harm as is 

necessary to eliminate the harm and not more than that as it would not serve as defence. For 

example: if someone slaps me and I kill that other person, it would not be fair from any angle 

and would be morally wrong too. 

VI. CONNECTING DOTS BETWEEN BERLIN’S CONCEPTS OF LIBERTY AND CRIMINAL 

LAW AS PROHIBITORY 

The regulation of crime and criminal elements of the society entails the presence and 

significance of the State in the society which is basically against the negative freedom but favors 

the positive freedom concept of Berlin’s liberty. State intervention is necessary in order to 

https://www.ijlmh.com/
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secure social cooperation among the members of society and to avoid social chaos in society. 

The state has the capacity to restrict liberty and enlarge the scope of liberty at the same time. 

Criminal law as regulatory mechanism 

'Law must be stable, yet it cannot stand still' - Roscoe Pound14 

With the changing society, we need laws accommodating the morals and ethics of the new 

emerging society and regulating what is immoral with regard to the revised notions of society. 

The crimes in society have been divided into conventional offenses and non-conventional 

offences. Conventional crimes consist of mens rea such as rape, murder, robbery, etc. Such 

crimes are dealt with by general criminal laws. 

On the other hand, there are non-conventional crimes that sound more similar to Strict liability 

Offences where there is no mens rea such as socio-economic offenses, white-collar crimes, 

organized crimes, etc. These offenses entail special laws of crime to be regulated. 

The socio-economic offenses entail socio-economic justice. As the name suggests, these are the 

offences that affect the social health, morality, and economy of society at large. With the advent 

of Industrialization and the beginning of globalization, opportunities and competition in the 

business market also arise which increases the greed in people and they start getting indulged 

in overt malpractices. Apart from this, the policy of laissez-faire or non-interference from the 

offences. To maintain peace, morality, and public health safety, the state had to regulate such 

socio-economic offences and special laws were enacted to cater to the intricacies of each such 

socio-economic crime. Socio-economic crimes affect the public at large and given how complex 

and advanced they are, therefore they should be intimately regulated. Following are the certain 

legislations enacted to curb the socio-economic offences in India: 

1. The Prevention of Food Adulteration Act, 1954: The very purpose of this enactment 

is to improve the food quality in India and to prevent the sale of adulterated or 

contaminated food in the markets to ultimately eliminate the danger to human life. The 

following penalties are imposed upon those who sell adulterated food or alike activities: 

a. On breaking the law for the first time, the vendor can get 6 months to one year 

of imprisonment or a Rs.2000 fine; 

b. On breaking the law for a second time, there can be imprisonment for up to 6 

years accompanied by the cancellation of license 

c. When the contaminated food is injurious to health, the vendor can be accordingly 

 
14 Pound, Roscoe, Interpretations of Legal History (Cambridge University Press 1923) 1. 
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penalized under section 320 of IPC, 1860. 

2. The Drugs and Cosmetics Act, 1940: It is the central legislation regulating the import, 

manufacture, distribution and sale of drugs & cosmetics in the country. The very 

objective is to ensure that the drugs and cosmetics that are available to the people are 

safe, efficacious, and free from any adulteration or contamination. Basically, to deliver 

drugs and cosmetics that are safe and fit to use. It regulates the sale and distribution of 

drugs & cosmetics by only trained and qualified personnel. In case of breach of any 

regulation under the Drugs and Cosmetics Act, for the first time one can be convicted 

with 1-2 years of punishment and a fine. In case of subsequent conviction, one can be 

punished with 2-4 years of imprisonment and a fine up to Rs.5000. 

3. The Custom Act, 1962: Basically, a Customs duty is levied when goods are delivered 

beyond the borders, it is a tax which government imposes for exports and imports with 

the very objective to protect the economy, domestic trade, jobs, industries, etc. from the 

outer markets to ultimately curb the menace of black money and to discourage 

fraudulent activities causing socio-economic injustice to community at large.  

4. Custom laws provide for both civil and criminal punishments. Under the civil liabilities, 

one can be penalised with fine accompanied by confiscation of goods whereas, in case 

of criminal breach, one can be punished with imprisonment and a fine. 

5. The Income Tax Act, 1961: The underlying idea of this enactment is to reduce 

6. economic inequalities and foster economic development. For example: ‘A’ is a seller. 

In his yearly books of account, he does not display the actual amount of sales and profit 

from sales with the ulterior motive to evade tax. By doing this, he is evading tax. In such 

a case, the penalty could be anywhere between 100% to 300% of the amount of tax that 

was due but not paid. 

7. The Prevention of Corruption Act, 1968: This legislation was brought to fight against 

corruption and other malpractices in the government and public sector business. Those 

giving bribes and taking bribes can be punished with imprisonment from 3 to 7 years. 

8. Apart from these, there are following legislations which also aim at bringing about 

socioeconomic justice within the society: 

9. Foreign Exchange and Regulation Act, 1947; 

10. The Essential Commodities Act, 1954; 

11. The Wealth Tax Act, 1955. 
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VII. CONCLUSION 

Different legislations have been enacted with different aims but with very basic objectives of 

bringing socio-economic justice and upholding the moral standards of the community as a 

whole. These objectives entail the significance of the presence of the state thus favoring the 

concept of ‘positive’ freedom to secure social cooperation among the members of the society. 

Positive freedom in such a scenario entails the introduction of the state to create a balance within 

the territory and make necessary policies to thwart social evils and unnecessary interference by 

one person over the freedom of another. Criminal law as regulatory has a very different role to 

play. In its regulatory role, it can inflict both civil and criminal remedies to address the issue in 

question. While penalising socio-economic offences, the state can very well switch between the 

civil or criminal penalty depending upon the severity of the offences committed. The very 

reason for this is that socio-economic offences may be committed by the rich and the poor. Had 

there been only civil liability, the rich people could have easily escaped their culpability by 

throwing money and embark on the journey to commit the next such offence. So, to tackle this 

problem, laws were enacted to punish the offender and to secure social as well as economic 

justice. 

***** 
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