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Rule of Law in Colonialism   
 

SHASHANK SHEKHAR KUNWAR 
1 

      

  ABSTRACT 
Rule of law is the supreme manifestation of human civilization and culture and is a new 

‘lingua franca’ of Global moral thought. The phrase ‘Rule of law’ has been derived from 

the French ‘la principle de legalite’ which implies the principle of legality.2It implies that 

‘a government should always be based on the known principles of law and not on the will 

of men.’ In other words, the concept of ‘la principle de legalite’ is opposed to arbitrary 

powers. It is a legal principle, of general application, which is sanctioned by the 

recognition of authorities and by whom it is sanctioned is also subject to that ordinary law 

of the land. 3 

The evolution of rule of law in Indian tradition can be traced back to Upanishad, in 

classical India there were two major sources of law Smirtis I.e. Manu Smirti and Custom, 

in which the Smirtis were the sources of codified laws and Custom was the source of non 

codified laws.4As indigenous laws were not codified and its interpretation varied according 

to ruler to ruler and judge to judge. In contrast with the west yet there was no codification 

but still there was fixed body of laws emphasized on the unique interpretation. Hence, 

Zygmunt Bauman regards law as characteristics of modernity and interpretation was the 

characteristic of post-modernity.5 Though the Muslim rule in India couldn’t altered its 

basic structure But, the Indian traditional rule of law in India was deeply affected by the 

British colonialism. Initially, they came in India by the permission of the then ruler 

Jahangir for the purpose of trade and commerce and this was also the period of constant 

supervision and familiar with the Indian culture and the indigenous laws of the country 

and later on they felt Indian rules were too chaotic and a country based on non codified 

laws, thought incomprehensible in the good governance of any country still they didn’t 

want to introduce the English laws too early at the place of indigenous laws rather they 

prefer to introduce the modern law based on Indian ethos.  

Hence, this research project starts with the introduction of Rule of law, and the various 

 
1 Author is a student at Symbiosis Law School, Nagpur, India. 
2Origin And Concept Of Rule Of Law, Law Teacher(July 23, 2019, 12:05 PM), https://www.lawteacher.net/free-

law-essays/administrative-law/origin-and-concept-of-rule-of-law-administrative-law-essay.php.  
3 Shubham Mongia, Rule of Law, Legal Services India (May 13, 2019, 8:01 AM), http://www.legalserviceind 

ia.com/legal/article-719-rule-of-law.html 
4 Ms. Chintu Jain, Rule of Law by Dicey, Law Centre-II, http://www.lc2.du.ac.in/DATA/Presentation%20on% 

20Rule%20of%20Law_Chintu%20Jain.pdf. 
5 Ananta K. Giri, Rule of law and Indian society: Colonial encounters, post-colonial experiments and beyond, 

Madras Institute of Development Studies(Nov. 04, 2001), https://www.mids.ac.in/assets/doc/WP_165.pdf.  
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definition given by the many thinkers and we will see the development, that how they 

developed their laws in Indian society at the same time see the encounter of indigenous 

laws and for the deeper understanding of colonial rule of law, we will see the two major 

cases one is the habeas corpus case and another one is the case of the crown v Summad 

and at this paper ends with the conclusion. 

 

I. RULE OF LAW IN COLONIALISM 

Rule of law is the incomparable indication of human progress and culture and is another most 

widely used language of worldwide good idea. It is an unceasing estimation of 

constitutionalism and characteristic quality of vote-based system and great administration. The 

expression ‘Rule of law’ has been gotten from the French ‘la guideline de legalite’ which 

suggests the head of legitimacy. It suggests that a legislature ought to consistently be founded 

on standards of law and not on the desire of men. At the end of the day, the idea of ‘la principle 

de legalite’ is against self- assertive forces. It is a lawful guideline, of general application which 

is authorized by the acknowledgement of specialists and by whom it is endorsed is additionally 

dependent upon that normal tradition that must be adhered to.6The Rule of law, sometimes 

called 'the supremacy of law', provides that decisions should always be made on the application 

of known principles or laws without the intervention of discretion in their application. The 

definition according to oxford dictionary as:” The authority and influence of law in society 

,especially when viewed as a constraint on individual and institutional behavior; the principle 

whereby all members of a society are considered equally subject to publicly disclosed legal 

codes and processes.” Definition according to Dicey as “No man is punishable or can be 

lawfully made to suffer in body or goods except for distinct breach of law and no man is above 

the law. The term Rule of law thus, means the paramount of law over government.”  three 

principals were given by him: [a] Supremacy of law [b] Equality before law [c] Individual 

liberty / Predominance of  legal spirit”7 Now, concluding the definition we can say that there 

is nothing which is above the law ,it is an instrument through which weak prevails over the 

strong and justice sought to achieved, it also stops the state from the use of arbitrary power if 

the state use any force upon the person then they will have to justify publicly that their force 

was legitimate and reasonable. 

The development of rule of law in Indian convention can be followed back to the Upanishad, 

in traditional India there were two significant wellsprings of law the Smirtis for example 

 
6 Anonymous Author, Rule of Law, Wikipedia( Jan. 09, 2003), https://en.wikipedia.org/wiki/Rule_of_law. 
7 1 A.V. Dicey, The Law Of the Constitution 751-801(1885). 
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Manusmirti and custom, the Smirtis were the wellspring of classified laws while custom was 

simply the wellspring of uncodified laws. The sastras itself has the incalculable traditions; 

definitely it was itself the aftereffect of custom systematized.8 Even, since the sastra depended 

on use, specifically in its commonsense parts, usage might be referred to clarify composed laws 

and the sastras offered an umbrella under which different judicial reforms could took place. 

The codified and uncodified laws were amalgamated in such a manner that sometimes it creates 

ambiguity and contradicts each other , in that situation judges had to adopt unwritten laws I.e. 

custom as a ground of valid law and both the sastras and custom presented as constant and 

eternal but in reality both were different and changed. However, both the written and unwritten 

laws resisted on absolute codification and relied on the subject to interpretation. But “In the 

west law is associated with the notion of fixed laws and not much amenable to interpretation 

which makes Zygmunt Bauman to make the contrast between law as characteristics of 

modernity and Interpretativeness as the characteristics of post modernity.” But in classical 

Indian tradition it was interpretativeness which was at the core of the rule of law. This openness 

towards interpretation was related to a sensitivity to contexts in Indian traditions which is 

different from the context-transcendent to the modern law.9 Moreover, Sastras and customs 

provided as the sources of law but the actual juridical administration was carried out by the law 

of the courts. In classical Indian tradition the King’s court was considered as the highest 

appellate court in the administration of justice but in which autonomy was enjoyed by the 

judges. The Indian classical law was transformed by the evolutionary process and continued 

for many centuries and when the Muslim started ruling in India it founded Islamic law in its 

neighborhood. Nonetheless, Muslim rule couldn’t alter the basic structure of Indian classical 

law of India. As Lingat helps us to make understand this: “The system which the invaders 

imported was fundamentally similar to that of the Hindus xxx In either case the authority of 

the law rested not on the will of those who were governed by it, but on divine revelation, on 

the one hand the Koran and the Sunna, and on the other hand the Vedas and Smriti.” The 

Islamic law was applied only to the believers, while Hindus were ruled by the Dharmasastras. 

In both Hindu and Islamic laws interpretation had the same importance, and custom held a 

significant role, “even though in principle it could not contradict a revealed text.” But a major 

transition in law and society took place when the Indian were subject to the British colonial 

 
8 Bhavani Kumar, Rule of Law in India, Lawctopus(November 14, 2014), https://www.lawctopus.com/ac 

ademike/rule-of-law-in-india/. 
9 Ananta K. Giri, Rule of law and Indian society: Colonial encounters, post-colonial experiments and beyond, 

Madras Institute of Development Studies(Nov. 04, 2001), https://www.mids.ac.in/assets/doc/WP_165.pdf.    
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Rule.10   

From the outset, the early English rulers were not enthusiastic about presenting English 

principles of law in India since they favored not to meddle with the working of Indian culture. 

Simultaneously, the British wanted to make new instrumental laws which would be on the top 

of Indian ethos. India during the beginning of imperialism, for example the need to make laws 

on property and to make procedural principles. In the last regard, there were two winning lines 

of thought from one viewpoint, it was accepted that the new guidelines ought to be founded on 

the current Indian principles, then again, it was imagined that the local standards were 

excessively disorderly, with the goal that they should have been formalized and 

systematized.11The cause of British standard in India was a huge watershed in Indian culture 

and history. The East India Company which represented parts of India in the eighteenth century 

figured out how to introduce independent lawful and political association in its area. As 

recorded by anthropologist Bernard Cohn let us know in the second half of the eighteenth 

century the East India Company needed to make a state through which it could direct the 

quickly extending domains procured by triumph or increase. The creation of such a state was 

unprecedented in British protected history. The British states in North America and the 

Caribbean had from their commencement type of administration that was to a great extent an 

expansion of the essential political and lawful foundations of Great Britain. But in its standard 

over India the British expected to make an alternate course of action of political and juridical 

association. The early British were not keen to present English laws on Indian soil; they 

wouldn’t care to interfere in the working of Indian culture. Simultaneously, the British wanted 

to make new instrumentalities of rule in pilgrim India which would be on top of the Indian 

ethos. In this exertion, India additionally gave a research facility to exploring different avenues 

regarding new models of rule and administration developing in Great Britain for example what 

was ones proposed by the utilitarian’s. As Erik Stokes told in English utilitarian’s and 

India:”The British mind found incomprehensible a society based on unwritten customs and on 

government by personal discretion, and it knew only one sure method of marking off public 

from private rights the introduction of a system of legality under which rights were defined by 

a body of formal law equally binding upon the state as upon its subjects.” 

In the presentation of rule of law in Indian culture during the beginning of colonialism in India 

there were two significant contemplations: first to make a law on property on the local land 

and second to make the rules of procedure. In making a fitting guideline of arbitration, there 

 
10 Costa- pietro-zolo-Danilo-Santoro,TheRule of law History, Theory and Criticism ,480-521. 
11 Costa- pietro-zolo-Danilo-Santoro,TheRule of law History, Theory and Criticism ,587 & 588. 
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were two surges of endeavors and awareness:” one which emphasized that the new rules should 

be based on the existing rules of Indian society; and second, which thought that the native rules 

were too chaotic and they should be formalized and codified. While the Warren Hastings first 

Governor General of Bengal, and scholars of the Early British Raj in India who had much more 

respect for the native Indian tradition known as the Orientalists wanted the new rules to be in 

tune with the rules of the Dharmasastras others such as Thomas Macaulay and James Mill who 

were influenced by the contemporary regnant ideology of utilitarianism were much more in 

favor of a formal law in the line of English law.”By a new parliamentary act of council Warren 

Hastings appointed as the first governor general in 1772 on a newly created position of 

Governor and instructed by the board of directors to place the governance of Bengal on stable 

footing. “Hastings had spent some time in the court of the last of the Muslim rulers of Bengal 

and from his personal knowledge of the working in the administration he could not share the 

prevalent British view that Indian rules were Despotic.”  Hastings believed that “Indian 

knowledge and experience as embodied in the varied textual traditions of Hindus and Muslims 

were relevant for developing British institution.” He encouraged a group of younger servants 

of the East India Company to “study the classical languages of India Sanskrit, Persian, and 

Arabic as part of a scholarly and pragmatic project aimed at creating a body of Knowledge that 

could be utilized in the effective control of Indian Society.” Here, the main of the British to 

familiar with the every aspect of Indian culture and civilization and create a system of law 

which would be consistent with the indigenous institutions.” Yet this system of rule was to be 

run by Englishmen and had to take into account British ideas of justice and the proper 

discipline, form of deference, and demeanor that should mark the relations between rulers and 

ruled.” 

One of the eminent persons named Sir William Jones who mostly helped the Hastings to 

accomplish this task; he was a classical scholar who studied Persian and Arabic at Oxford. 

Jones and his colleagues believed that there must be in historical India, a fixed body of laws 

which were written in the texts of Hindu and Muslim. William Jones in the same manner 

rejected the idea that “India’s civic constitution was despotic” as Hastings and believed that 

“in antiquity in India there had been legislators and lawgivers of whom Manu [the protagonist 

of the famous and most important Manusmirti] was not only the oldest but also the holiest.” In 

the light of the Jones committed work on the laws of Dharmasastras, his replacement H.T. 

Colebrook formed the book “The digest of Hindu law on Contracts and succession” in Calcutta 

in 1798. The overview arranged Hindu laws which were made invariant contrasted with the 

adaptable laws of the Hindus. In the adjudication of justice, “Initially the court looks to 

https://www.ijlmh.com/
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Scriptures for domestic and social norms and rested heavily on the interpretations reflected 

Brahminical view of society, which saw its influence in terms of immutable religious 

principles.” The canonized Hindu laws during the early phase of colonial rule “expanded its 

authority across large areas of society which had not known it before or which, for a very long 

period, had possessed their own more localized and non-scriptural customs.” According to 

David Wash brook: “The rise of the Hindu law was one of many developments of the period 

which made the nineteenth century the Brahmin century in Indian history and perhaps help to 

explain why the twentieth century was to be the anti-Brahmin century.” During the early days 

of the colonial rule Britishers were enthusiastic “patrons of the sastras” and believed that the 

original or earliest legal text was the most authentic. However in such Orientals constructions 

of India and the law, “the dynamic interaction between textual law and non-textual custom, 

which had gradually evolved in pre-British India, was hypostatized.” The quest for the 

conventional code in guideline and mediation followed the presentation of a progressively 

secure principle of private property in India. In colonial society property law and rule of law 

both were developed at the same time we cannot in single hand talk about rule of law.  

Cornwallis, the then Governor General of Bengal succeeding Hastings, presented the 

Zamindari system in 1793 which was called the permanent settlement. This settlement offered 

the landownership to the zamindars for a fixed yearly payment to the government. This fixed 

amount set the regular income for the colonial rulers. Introduction of private property was 

“perceived as the fundamental means of ordering the Indian agrarian society” and for 

establishing “an ideologically coherent and functionally systematic basis for revenue 

collection.” and if the Zamindars failing to made the fixed yearly payment to the government 

then their estate were put up to the auction. But the then Governor General of southeastern 

presidency Henry Munro disagreed with this permanent settlement of the rule of property and 

introduced the Ryotwari system where the landownership was given to the individual tenants 

rather than on one big landlord. Such rule was going to establish the direct relationship between 

the colonial state and the cultivators and Munro argued that such a rule of property was much 

more in tune with the ethos of the Indian traditional society. His critique of permanent 

settlement, the other rule of property introduced by Cornwallis, is instructive: “We have in, our 

anxiety to make everything as English as possible in a country which resembles England in 

nothing, attempted to create at once throughout extensive provinces a kind of landed property 

which have never existed in them.” Munro gave ownership to individual tenants and took for 

his principle of assessment of land revenue “the traditional criterion of good Indian rulers that 

the state share of produce should not exceed one-third.” Munro was much more sympathetic to 

https://www.ijlmh.com/
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the native institutions in the same manner as William Jones, and wanted to restore the 

jurisdiction of the village panchayat, or customary tribunals, composed of village elders, 

“invest the village headman with limited powers in petty civil and criminal cases, to appoint 

new grades of Indian ‘native judges’ with greatly extended jurisdiction; and to limit the right 

of people from the lower courts.” During The British colonial rule of law and rule of property 

developed together however the changeless property rights on enormous landowners in the 

arrangement of Permanent Settlement crushed Indian field as opposed to creating it. A long 

way from characterizing and securing existing rights Cornwallis had tossed all into disarray by 

vesting a practically outright property directly in the hands of Zamindars and leaving every 

single subordinates undefined. The mass of case which had guaranteed from the Permanent 

settlement was left to be unsolved by the legal association. Furthermore, “The length and cost 

of the legal procedure had become so huge as to create a virtual denial of justice and a 

destructive anarchy in the society. Now coming from the rule of property to the rule of law we 

should understand the bit by bit uprooting f customary law in the frontier time frame, a 

relocation which additionally proceeded in post-independent India. We should recollect that 

when Sir William Jones and his associates gave the review of Hindu laws, these classified 

Hindu laws were at that point dislodged from the manner in which they were conceptualized 

and turned out to be previously. As written by Archana Prashar: “These Judges, even though 

applying the rules of Hindu and Islamic laws, interpreted them according to their own 

understanding and training. Moreover the rules of procedure and evidence were alien to the 

systems of Hindus or Islamic laws and when applied to these systems of laws they had the 

result of transforming them in unforeseen directions.” The British looked to formalize and 

organize law in pioneer Indian culture. “In pre-British India there were multitudinous covering 

neighborhood wards and numerous gatherings appreciated some level of self-rule in regulating 

law to themselves. The connection of the most elevated and most definitive pieces of the lawful 

framework to the lower and of the framework was not that of better than subordinate in a 

bureaucratic chain of command. Instead of precise inconvenience, of higher law on lesser 

courts, there was a general dispersion by the shifting down [and at times up] of thoughts and 

strategies.” In any case, the British formalized the higher and they brings down parts of the 

bargains looked to make it unified and precise. 

One of the members of law commission established in 1835, Thomas Macaulay who played a 

very crucial role in codification and formalization of Indian Penal Code. In 1835, Macaulay 

ordered the law commission to “frame the complete criminal code for all parts of the Indian 

Empire which should not be digest of existing laws but should embrace all reforms thought 

https://www.ijlmh.com/
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desirable.” Macaulay would not take any of the current Indian criminal law frameworks as the 

reason for the punitive code as he marshaled an abundance of proof with respect to the 

tyrannical and disorganized nature of the current reformatory codes. Now of time, Hindus and 

Muslims were represented by various common codes and individual laws as well as by various 

punitive codes. Macaulay could detect that setting up a uniform common code would be 

troublesome as it would address the locale of Hindu and Islamic religions. So, he tried to make 

a uniform penal code. Yet, it must be borne as a top priority that by 1835 “The Muslim criminal 

law which the British had inherited and claimed to administer, had been so overlaid by 

Regulation law that it was unrecognizable. In 1832 itself the British had discontinued the 

practice of fatwa entailed in the Muslim personal law. The drafting the Indian penal code took 

more than twenty years before it had to be consider as general criminal code of India. During 

the course of codification and formalization of penal laws of India Macaulay was very much 

influenced by the utilitarian’s, named Jeremy Bentham. The utilitarian search for firm rules 

was also part of an authoritarian project. James Mill who was directly involved in the 

administration of India had argued that India desperately needed a common code and this 

blessing can be conferred on her not by any popular government but by an absolute 

government. Indeed, it is the tyrant origination which had driven Mills to support the 

foundation of the law commission with as barely any constitutive individuals as could be 

expected under the circumstances. Creation of law here was limited to an elitist procedure and 

was not intended to be a piece of what Habermas would call an open desultory development of 

will. Such an elitist character of law making proceeds significantly after more than one hundred 

and fifty years of the foundation of the principal law commission of India as Upendra Baxi 

expounds on the contemporary scene: law production stays pretty much the selective right of a 

little cross-area of elites. This fundamentally influences both the nature of the law instituted 

and its social correspondence, dispersion and acknowledgement, and effectivity. 

After the Sepoy Mutiny of 1857, which was called the first war of Independence, fought by the 

Hindus and Muslims against the colonial rule of East India Company, India came under the 

rule of crown in 1858. In 1864, there was major reform took place in judicial system. The 

reform abolished the Hindu and Muslim law officers in the various courts of India. Before 

1864, in the year 1860, there was also a major reform took place due to the enactment of 

uniform criminal code I.e. Indian penal code. The codification of law and the consolidation of 

the court system were further intensified in the quarter century after the takeover of India by 

the crown. While the law applied in the court before 1860 was extremely varied after 1860 and 

by the 1882 “there was virtually complete codification of all fields of commercial, criminal and 

https://www.ijlmh.com/
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procedural law” excepting the personal laws of Hindus and Muslims. Previously Hindu and 

Muslim laws were applied to a variety of topics, now after the enactment of Indian penal code, 

1860 they confined only on the personal law matters [family law inheritance, succession, caste, 

religious endowments] etc. Moreover, the new codes in place did not represent any fusion with 

indigenous law. Rather they transformed the Indigenous law. The administration of law in the 

process moved from informed Tribunal into the government’s courts curtailing the applicability 

of indigenous law and transforming it in the course of its being administered by the 

government’s courts. The transformation of rule of law that took place in this colonial 

encounter can best be seen in Ameer Khan’s case or famously known as Habeas corpus case 

that how British rule of law much less goal targeted in Indian colony, the brief facts of this case 

is as follows: This is the case of August 1870 and the matter is of Calcutta headed by the then 

chief justice Norman, and was hearing this case ,In this case Ameer khan a Muslim merchant 

aged 75 had been arrested from his house in Calcutta and kept in the outside from the 

jurisdiction of a High court of the provincial jail. After some days he had been transferred in 

the jail of Calcutta without any legal assistance and not even told him to the ground of his 

detention. In, the beginning of August 1870, Ameer Khan filed a petition of Habeas corpus 

asking the court for his ground of detention. The then chief justice addressed a letter to the Jail 

Superintendant of Alipor asking him to produce the body of Ameer Khan before the court. 

During the first year of his detention he had repeatedly tried to submit the petition to the 

Governor and Vice governor of Bengal in order to know the ground of his detention. But what 

he received in the form of answer is that, he had been arrested according to the Bengal 

Regulation Act III of 1818, in which Governor had power to arrest suspects in case of threat to 

public safety without the obligation to informing him the ground of detention. But in his 

application addressed to the High court of Calcutta Ameer Khan emphasized that he was a true 

and loyal subject of her Britannic Majesty, and that he had never conspired with her enemies, 

or consorted pr been in league with any person or persons, who had for their object the intention 

of disturbing tranquility in the territories of Native Princes entitled to the protection of the 

British Government, or of Imperiling the security of the British dominions by foreign hostility, 

or by internal commotion. 

This Ameer Khan’s case gave rise a big detailed comment Justice Norman had written the big 

comment in forty-five pages in the Bengal law report and represented virtually a “best of”, 

indeed a most impressive panorama of British constitutional History: Cited are the Magna 

Charta, the petition of right, the bill of rights, Calvin’s case, The King v Wilkes, Entick v 

Carrington, Sommersett’s case and even the slavery abolition act. The court negotiated core 

https://www.ijlmh.com/
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principles of the rule of law and common law to the Indian subcontinent. Indeed, this is not the 

first case where the petition of Habeas corpus had been issued. In the year 1775, the first 

petition of Habeas corpus had been issued in India. In which the chief justice Elijah Impey had 

to decide whether the high court had jurisdiction to hear the matters related to revenue 

collectors and zamindars, employees of The East India Company. In this case Justice Impey 

had sought to enforce the fundamental principles of the King’s justice and to assert the 

prerogative of judiciary by giving the reference to Lord Coke’s classical argument of the 

predominance of the rule of law to which even the sovereign had to differ. In a letter opposing 

the general Governor Justice Impey had declared: “Though the natives are without question 

under your general protection, they are more immediately under the laws. I have no doubt that 

the laws will be found to be in practice what they are universally esteemed in theory, a better 

security to the people than the discretionary power to the council. The inner conflict of the 

standard of law among security and authority was self-evident. On the one hand, recognizing 

jurisdiction on the basis of Habeas corpus intended to extend the guarantee of power to the 

provincial circle. Habeas corpus spoke to an approach to tie the Indian subject to the British 

law. On the other hand, in the court as a gathering of defense, banters about loyalties and 

correspondence of the subject and sovereign took place. This was additionally the situation in 

the knowing about Ameer Khan. The effect of the Indian Mutiny was reasonable, when the 

counsel contended: “The right to the protection of a writ was to be considered a natural right 

of the King’s subjects, one that defined allegiance, for as Lord Coke has argued in Calvin’s 

case, protection and allegiance were reciprocal.” 

However, Justice Norman had objected that parliament had possibility to suspend Habeas 

corpus in cases of precarious political condition. Justice Norman thought about analogies 

between metropolis and colony. He saw substantial difference only in the duration of the state 

of emergency which he considered to be of a temporary nature in India. For that reason he 

found the suspension of habeas corpus by the governor to be legitimate, which to his mind did 

not correspond to a suspension of the rule of law, but to a confirmation of the latter.“But, if the 

danger to be apprehended from the conspiracies of people is not temporary, but from the 

condition of the country must be permanent, it seems to me that the principles which justify 

the temporary suspension of the Habeas corpus Act in England justify the Indian legislature in 

entrusting to the Governor General in council an exceptional power of placing individuals 

under personal restraint when, for the security of the British dominions from foreign hostility, 

and from internal commotion, such a course might appear necessary to the Governor General 

in council. It is stunning how contentions of the English protected discussions of the sixteenth 
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and seventeenth centuries concerning ‘correspondence’, ‘Faithfulness’, ‘trust’, ‘the rule of 

law’,’ Fundamental Rights’, and ‘political liberties’ and the just premise of political power and 

the authenticity which had when disrupted the city currently resonated in the colonial context. 

They review the battle against the intensity of a flat out sovereign and indicate the potentially 

despotic character inherent in the English constitution. Clearly, the form of colonial 

governance, the colonies share in social contract, the relation of colonial rule, and the rule of 

law were subject to discussion. It was likewise in the court field of British India that banters 

about privileges and restrictions of colonial governance arose- subject of central significance 

for the constitution of the empire which was to be talked about with an expanding wildness 

affirming a radicalization of the rule of law in the most recent many years of the nineteenth 

century. There is also the another case which shows the contradiction between the philosophy 

of rule of law and the actual application of it. On February 28, 1866, the wife of Lieutenant 

Ashton Brandreth set out from her house in the outskirts city of Kohat mounted on a jampan 

that was conveyed by her four Hindu workers. Suddenly, a man approached and fired a double-

barreled pistol at such a close range that Mr. Brandreth’s hair and eyelashes were signed. The 

bullet passed across her collarbone and through the front of her neck, sparing her serious injury. 

The servants quickly put down the Jampan, surrounded the man and seized his weapon. Mr. 

Brendreth’s assailant immediately confessed that he had “formed the idea of committing the 

murder only at the moment that he saw the jampan pass; that his intention was to kill some 

European officer and he was not aware that its occupant was a lady.” A Muslim man named 

Summad from the Jawaki Afridi tribe was brought before the local magistrate Captain G Shortt, 

for trial on the spot. According to Captain Shortt, Summad has stated that “he came straight to 

Kohat in order to kill a European. He shaped the plan thinking it a commendable activity, 

having heard that it was a praiseworthy activity from some Moollahs of Teerah a few years 

back, and he felt that he ought to accomplish a name for himself by doing it. In the terse trial 

record Shortt observed that “the prisoner did not appear in any way, excited by drugs or any 

particular enthusiasm and during his examination appeared perfectly collected.” 

After three days Becher as a judge reviewed the trial proceedings and held Summad liable 

under section 307 of IPC I.e. attempt to murder. And Summad was sentenced by the death 

penalty and directed to the immediate execution of his penalty. And in the judgments Becher 

wrote that “He thought Fierce Fanaticism was against the life of the rulers of that time and 

therefore he thought that, it would be better, if it is taken into consideration and on that ground 

he executed the death penalty.” In the course of executing the punishment Becher exceeded 

both the maximum legal punishment of attempt to murder and confirmation order from the 
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superior court. While doing so Becher was fully aware of his legal transgression. But he was 

defending himself on the ground that “Special danger necessitated special measures” and it 

should be everywhere in the territory of India and at any particular time and accused is liable 

on the transportation of life. 

II.  CONCLUSION 

Now, the paper is going to be concluded by giving the answer to the question is “Whether there 

was Rule of law in colonial society or not?” answer to this question is both yes and no. If we 

see the utilitarians philosophy of rule of law of Erik Stokes he told that only those can rule who 

himself is ruled  and many other philosophers have given their definition, they all were taking 

about the Supremacy of law therefore we can say that there was also rule of law and if we see 

the Habeas corpus and The Crown v Summad’s case as example we cannot say that there was 

rule of law as it shows the completely arbitrary action after the codification and formalization 

of Indian Penal code. The decision based on the desire of the Judges instead the actual 

application of law and considering the facts and circumstances. Still we cannot say that there 

was not the Rule of law because if we see the The Indian Penal Code had been framed in the 

year 1860, and several other laws also had been codified during the colonial rule and we are 

following those then codified laws since then to now it means that definitely there was the 

impact of their laws to our society. Yet sometimes there sees the huge difference between the 

philosophy and the actual application of law it means we cannot say that there was not the rule 

of law but there was the some deviation from the rule of law and narrower interpretation had 

been adopted. 

***** 

https://www.ijlmh.com/
https://www.ijlmh.com/

