
Page 386 - 403                  DOI: https://doij.org/10.10000/IJLMH.111907 
 

 

 

 

   

  

  

 

INTERNATIONAL JOURNAL OF LAW 

MANAGEMENT & HUMANITIES 

[ISSN 2581-5369] 

Volume 4 | Issue 5 

2021 

© 2021 International Journal of Law Management & Humanities 

 

 

 

  

 

 

 

 

 

 

Follow this and additional works at: https://www.ijlmh.com/ 

Under the aegis of VidhiAagaz – Inking Your Brain (https://www.vidhiaagaz.com/) 

 

This Article is brought to you for “free” and “open access” by the International Journal of Law 
Management & Humanities at VidhiAagaz. It has been accepted for inclusion in International Journal of 
Law Management & Humanities after due review.  

  
In case of any suggestion or complaint, please contact Gyan@vidhiaagaz.com.  

To submit your Manuscript for Publication at International Journal of Law Management & 
Humanities, kindly email your Manuscript at submission@ijlmh.com. 

https://doij.org/10.10000/IJLMH.111907
https://www.ijlmh.com/
https://www.ijlmh.com/
https://www.ijlmh.com/publications/volume-iv-issue-v/
https://www.ijlmh.com/
https://www.vidhiaagaz.com/
mailto:Gyan@vidhiaagaz.com
mailto:submission@ijlmh.com


 
386 International Journal of Law Management & Humanities [Vol. 4 Iss 5; 386] 
 

© 2021. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

Securing Access to Justice in the 

Enforcement of Human Rights: 

India and SAARC 
 

ABHISIKTA BASU
1
 AND RANIT MUKHERJEE

2 

       

  ABSTRACT 
The Human Rights have assumed the character of a replacement benchmark of this 

civilization. The aim of this dissertation which is based on a research involving analyzing 

a range of books, journals, articles, government publications is to critically examine the 

access of human rights in our country India and the other SAARC countries. 

The word “right” has several different meaning. It has an ethical and a political meaning: 

rectitude and entitlement. In the context of the present paper, we are especially concerned 

with the rights in the sense of entitlement or something that one may do.  

Past abuses of power have led to the development of human rights instruments in order to 

protect the rights of individuals and groups. An important development was the creation of 

the Universal Declaration of Human Rights (UDHR) in the year 1948 to create the United 

Nations. 

This paper mainly concentrates on the concept of human rights as viewed by the SAARC 

and its member countries, the treaty or conventions of SAARC that deal with issues of 

human rights and it also analyze the legal positions in India that provide for protection of 

human rights. 

Keywords: Rights, Apex Court, Constitutional Provision, SAARC, India, Human Rights 

protection. 

 

I. INTRODUCTION 
Human rights are fundamental rights that every human being should have in general and 

without which we as human beings are unable to measure ourselves and develop us. Human 

Rights have four characteristics: universal, inherent, indivisible and inalienable. Being a 

member of a human family, human rights are the minimum rights that every person must have 

against the state or any other government authority, so that he can exercise them if human rights 

are violated. 

 
1 Author is an Assistant Professor at University of Engineering and Management, Department of Law, India. 
2 Author is a student at George School of Law, University of Calcutta, India. 
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The concept of natural rights eventually led to the formation of ‘human rights’. 

Once the concept of a better law binding on human authorities was evolved, it came to be 

asserted that there have been certain rights anterior to society, which too were superior to rights 

created by the human authorities, were of universal application to people of all ages and in all 

climes, and were supposed to have existed even before the birth of political society. 

These rights couldn’t, therefore, be violated by the State. Ever since the beginning of civilized 

life in a political society, the shortcomings and tyranny of the powers that he has led men to 

the quest of a superior order. While beyond the fabric world it led to spiritualism and law.  

Within the social order dissatisfaction with laws ordained by tyrants or maybe benevolent 

despots generated an appeal to a law which was to be an embodiment of reason, justice, 

Changelessness and all-inclusiveness, which were lacking in man-made laws. 

Western scholars date the genesis of this ideal of natural law to Sophocles, more than 400 years 

before Christ.3 

II. ORIGIN AND DEVELOPMENT OF SAARC 
The South Asian Association for Regional Cooperation (SAARC) comprising Bangladesh, 

Bhutan, India, the Maldives, Nepal, Pakistan and Sri Lanka is a dynamic institutionalized 

regional cooperation in South Asia, basically perceived as an economic grouping to work 

together for accelerating the pace of socio-economic and cultural development.4 

 The goals of the relationship as characterized in the SAARC Charter are:  

• To advance and fortify aggregate confidence among the nations of South Asia.  

• To add to foster common trust, comprehension and enthusiasm for each other’s 

concern;  

• To advance dynamic joint effort and common help with the financial, social, social, 

specialized and logical fields;  

• To fortify participation with other agricultural nations;  

• To reinforce participation among themselves in worldwide gatherings on issue of 

normal interest; and  

• To help out worldwide and provincial associations with comparable points and 

purposes. 

 
3  Tagore Law Lectures on Limited Government and Judicial Review. 
4  Verinder Grover, ed., Encyclopedia of SAARC (South Asian Association of Regional Cooperation) Nations, 

New Delhi, 1997.  
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Cooperation in the SAARC depends on regard for the standards of sovereign uniformity, 

regional trustworthiness, political autonomy, non-impedance in inward undertakings of the part 

states and common advantage. Provincial participation is viewed as a supplement to the 

reciprocal and multilateral relations of SAARC individuals. Choices are assumed the premise 

of unanimity. Reciprocal and argumentative issues are avoided from the consultations of 

SAARC.  

Though economic cooperation among South Asian nations was not a new phenomenon yet the 

quest for economic integration remained inhibited by the colonial heritage of these countries.5 

Since 1985, SAARC has developed gradually however persistently both as far as foundations 

and projects. However, the facts confirm that the majority of the projects and accomplishments 

of SAARC exist on paper.  

The much discussed SAARC. Food Security Reserve couldn’t be used to address the issues of 

Bangladesh during its most exceedingly terrible catastrophic event in 1991. It is likewise a fact 

that most SAARC exercises are bound to the holding of courses, studios, and short preparing 

programs. These activities might be valuable, yet they don’t address need regions and need 

perceivability and provincial concentrate so fundamental for developing a South Asian 

character. 

III. HUMAN RIGHTS DEVELOPMENT IN SAARC AND OTHER CHALLENGES 
South Asian nations have been hesitant to propel the sub-territorial undertaking, and the 

arrangements of the SAARC Charter have to a great extent been disregarded. Sub-territorial 

collaboration is still at an exceptionally simple stage, and there is little proof of any genuine 

longing to follow up on a sub-local premise by building trust and keeping away from power. 

A proper sub-regional human rights mechanism might just provide a real opportunity to 

establish a favorable political environment leading to a restructuring of the sub-region 

politically, socially and economically6. 

Common liberties esteems are above sectarian legislative issues or more the thin interests of a 

couple of nations. They could give a way to shared objectives and plans. Setting up the 

proposed sub-territorial establishment to screen, advance and combine basic liberties would 

bring the SAARC part states together to accomplish normal points and aspirations towards 

harmony and thriving. A sub-provincial basic liberties body could turn into a typical discussion 

 
5  Rehman Sobhan, “Regional Economic Cooperation in South Asia,” Pradeep K. Ghosh, ed., Developing South 

Asia: A Modernization Perspective (Westport, Connecticut, Greenwood Press), p.268.  
6  SAARC Charter is available at http://saarc-sec.org/saarc-charter/5/. 
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and an achievement in uniting South Asian culture as a solitary assortment of mankind 

regardless of its strict, political, social or philosophical contrasts.  

Obviously, there would be colossal difficulties in building up a particularly sub-local common 

freedoms component in South Asia due to the lawful and geo-political obstacles. The 

legislative issues of the sub-area keep on being influenced vigorously by proceeding with 

strains in Indo-Pakistani relations. There are profoundly disagreeable issues, as well, in South 

Asia – water, transient laborers, illegal exploitation, minority and native networks, exiles, line 

debates, and so on These would should be settled through two-sided and multi-sidelong 

instruments. In the event that the SAARC part states neglect to address these issue the actual 

eventual fate of the area will be somber to be sure. Political trans-line responsibilities are 

fundamental. Presently, in fact, is an ideal opportunity to make a SAARC Charter on Human 

Rights in deal structure. This would be an agreement report, and it would be the essential focal 

point of all SAARC part states. And, this is very essential. 

The present-day diversity of South Asia demands that it shows extraordinary assurance in 

looking for a personality dependent on equal dreams. To be effective, it should depend on 

political rationale and not on sentimentalism and way of talking. Powerful collaboration 

between all partners, including non-legislative associations and common society, is 

fundamental. Sub-territorial co-activity over basic freedoms should be upheld by solid political 

will and responsibility by SAARC part states as they look to foster a solid South Asian 

character.  

At long last, SAARC needs political majority rules system as well as the democratization of 

social relations – in reality, a popularity based culture itself. In particular, in South Asian 

legislative issues all assets, including the economy, have for quite a long time been constrained 

by a couple of political elites (or lines) leaving the grassroots dispossessed of affections for 

government or state. Contemptible destitution, lack of healthy sustenance, ignorance and sex 

imbalance unfortunately assault the existences of tremendous quantities of individuals. 

Without the right political climate, no financial, political or social coordination is doable. This 

is the reason the essential standards and upsides of common liberties, ensured by worldwide 

basic freedoms agreements and public constitutions, must be a directing power for monetary, 

social, formative and political participation. 

IV. ORIGIN AND DEVELOPMENT OF HUMAN RIGHTS IN INDIA 
The Indian Constitution was drafted before the Universal Declaration however it was embraced 

when the considerations for the Universal Declarations were noticeable all around, 

https://www.ijlmh.com/
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subsequently the designers of the Constitution of India were affected by the idea of basic 

freedoms, and as of now ensured the vast majority of the common liberties which later came 

to be exemplified in the International Covenant in 1966.7 

Indeed, even preceding the outlining of the Constitution with the expectation of complimentary 

India. Mahatma Gandhi had reported before the Second Round Table Conference8 that his point 

was to set up a political society in India in which there would be no qualification between 

fashionable and low class individuals, that ladies ought to partake in similar rights as men; and 

poise and equity, social, financial and political, would be guaranteed to the abounding large 

number of India. This was one of the fundamental articles which enlivened Pandit Jawaharlal 

Nehru in drafting the noteworthy Objective Resolution in the Constituent Assembly, and which 

was embraced on January 22, 1947. Clause (5) of this Resolution9 stated: 

“This Constituent Assembly pronounces its firm and grave determination to broadcast India as 

an Independent Sovereign Republic and to draw up for her future administration a Constitution:  

(5) WHEREIN will be ensured and gotten to every one individuals of India equity, social, 

monetary and political; equity of status of chance, and under the steady gaze of the law; 

opportunity of thought articulation, conviction, confidence, love, livelihood, affiliation and 

activity, subject to law and public ethical quality… ..”  

The ideal of the Objectives Resolution was reflected in the Preamble10 of the Constitution 

which was taken on in November, 1949, with the particular notice of 'poise of the person'. It is 

consequently clear that during the period somewhere in the range of 1946 and 1949, India had 

defined the idea of basic freedoms. The significance of these rights was clarified in Maneka 

Gandhi v. Union of India11. It reads as follows: 

“These fundamental rights represent the basic values cherished by the people of this country 

since the Vedic times and they are calculated to represent the dignity of the individual and 

create conditions in which every human being can develop his personality to the fullest extent. 

They weave a ‘pattern of guarantee’ on the basic structure of human rights, and impose negative 

obligations on the State not to encroach on individual liberty in its various dimensions.”12 

 
7  This was possible because the draftsman of the International Covenant as well as the Indian Constitution 

borrowed substantially from the same source, namely, the Constitution of the U.S.A. together with its judicial 

gloss. 
8  D.D Basu commentary on the Constitution of India. 
9  D.D. Basu Introduction to the Constitution of India, 19th Edn. 
10  D.D. Basu Introduction to the Constitution of India, 19th Edn. 
11  AIR 1978 SC 597 (619)  
12  BHAGAWATI J. 
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India had taken a lead and ordered Protection of Human Rights Act, 1993. The Act, other than 

different arrangements, accommodates the formation of a National Human Rights commission. 

The Apex Court fundamentally held that it was completely enabled to investigate the 

appropriateness of orders passed by such commission and noticed: “the National Human Rights 

Commission headed by a previous Chief Justice of India is an extraordinary master body in 

itself. The Chairman of the commission, in his ability as a Judge of Supreme Court and 

furthermore as Chief Justice of India, thus likewise two different individuals who have held 

high Judicial Offices as Chief Justices of High Courts, have all through their residency 

considered, explained and implemented the Fundamental rights and are, in their own specific 

manner, specialists in the field. In choosing the issue alluded by Supreme Court, National 

Human Rights Commission is given a free hand and isn’t surrounded by any conditions. 

Therefore, the jurisdiction exercised by the National Human Rights Commission in these 

matters is of a special nature not covered by enactment or law, and thus acts Sui generies.”13 

V. ROLE OF PUBLIC INTEREST LITIGATION IN INDIA AND OTHER SAARC COUNTIES 

IN ENFORCING HUMAN RIGHTS 

Judicial in each nation has a commitment and a Constitutional job to ensure Human Rights of 

residents. The legal executive has been advancing social change through rights-

accommodating understandings of the Constitution focused on execution of financial and 

social rights. The inexorably uplifting outlook of the legal executive towards public interest 

prosecution, conquering prior hindrances which played compelled the part of the legal 

executive, has empowered the legal executive to assume a powerful part in working with and 

advancing social change.  

(A) Bangladesh 

In Bangladesh, a milestone judgment conveyed by the Supreme Court of Bangladesh in 1999 

held that an Association of Environmental Lawyers had remaining to introduce a writ appeal 

in the public interest. The appeal had brought up issues in regards to the legitimate legitimacy 

of a flood activity plan ready with no cooperation of the concerned and influenced people which 

antagonistically took steps to influence the lives and vocation of significant areas of individuals 

and to have unfavorable natural and biological impacts. The Supreme Court has conceded 

public interest petitions identifying with mechanical wellbeing (fires in article of clothing 

industrial facilities), climate (the gas blast in a gas field), debasement (illicit giving of public 

 
13  Paramjit Kaur v. State of Punjab, AIR 1999 SC 340 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
392 International Journal of Law Management & Humanities [Vol. 4 Iss 5; 386] 
 

© 2021. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

land without following appropriate methodology), barbaric custodial practices (imposition of 

bar fetters in judicial custody and confinement of rape victims (in handcuffs) and other women 

in "safe" custody).14 

(B) Pakistan 

Chief Justice Haleem of Pakistan has communicated the view that certifiable opportunity 

comprises of independence from subjective restriction as well as independence from neediness, 

obliviousness and dejection, and representing the full  Court, observed:15 

“The aim of the Constitution producers as it appears to me is to execute the social and monetary 

equity revered in the standards of strategy inside the system of Fundamental Rights. Sections I 

and II of Part II of the Constitution, which consolidate Fundamental Rights and mandate 

standards of State strategy individually involve a position of pride in the plan of the 

Constitution, and in the event that I might say as much, these are the still, small voice of the 

Constitution as they comprise the primary purpose of the obligation to financial equity. The 

mandate standards of State strategy are to be viewed as basic to the administration of the State 

yet they are the premise of all authoritative and leader activities of the state for executing the 

standards set down in that. As the standards of majority rules system are not founded on creeds 

and furthermore don’t acknowledge the hypothesis of absolutes in any circle of financial 

equity, hence, the creators of the Constitution, by counting Fundamental Rights and the 

Principles of Policy, clearly did as such in the conviction that the appropriate and judicious 

union of the arrangements of the two sections would prompt the foundation of a populist society 

under rule of law”. 

The idea of public interest litigation has been given force by the Supreme Court of Pakistan in 

the new past. A portion of the rights, e.g., right to clean climate which have gotten assurance 

through decisions of the High Courts, asserted on bid by the Supreme Court, in broad daylight 

interest petitions are as per the following: Supply of dirtied water; clamor contamination; 

contamination by smoke radiating vehicles; keeping open channels; establishment of network 

station and cutting of trees in the capital; tidiness of therapy plant; contamination by tanneries; 

breakdown of common conveniences in Karachi. Procedures in these cases were started by the 

Court on an appeal of a not experienced any close to home off-base, individual, or on a letter 

addressed to the Chief Justice of Pakistan or based on newspaper reports.16 

 
14  Human Rights in Bangladesh Report, 1997(prepared by four human rights organisations), Dhaka: University 

Press, 1998, p.5 
15  Benazir Bhutto -vs- Federation of Pakistan, PLD 1988 SC 416.  
16  State -vs.- M.D.WASA, W.P.No.5790/97, Unpublished Judgment of Mr. Justice Tassaduq Hussain Jilani, 
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(C) Sri Lanka 

In the case of Sri Lanka, a new report records those principal rights purview has extended 

greatly in the course of recent years. From a stream of cases in the last part of the seventies and 

mid eighties, there is presently a surge of such applications pending before the Supreme 

Court.17 

The Sri Lankan Supreme Court has started to decipher a significant number of the arrangements 

managing essential rights generously. This is especially valid for Article 12 (the right to 

correspondence under the watchful eye of the law and equivalent security of the law) and 

Article 13 (independence from discretionary capture and detainment). At first the Supreme 

Court had been hesitant to make orders against the state. This has now changed and the Court 

has fostered a dynamic essential rights ward as of late. This readiness to convey a request 

against the state where an infringement has been set up and the development of the ward 

however a course of translation is different reasons  why the court docket has grown.18 

(D) India 

In the new era of public interest litigation, the Indian Courts has not only done away with the 

orthodox bar of locus standi (the status of the litigant),19 but also the law of procedure, holding 

that in this jurisdiction the Court can be moved even through the medium of a letter20 addressed 

to a Judge of the Supreme Court or High Court in place of the ordinary process of a petition 

supported by affidavit. 

The Supreme Court had innovated the concept of "public interest litigation" and opened-up an 

epistolary access to justice to entertain and examine violations of fundamental and 

constitutional rights of large sections of people.21 It brought down the edge of locus standi or 

the ‘remaining to-sue’ by allowing public energetic people to dispute for denied segments of 

society. Furthermore, the unbending nature of the principles of arguing and weight of 

confirmation was loose and improper cases, the actual Court set-up truth discovering 

Commissions. The Court held that the sacred guarantee of a social and monetary change to 

introduce a populist social request and a government assistance state was the legitimization for 

 
Lahore High Court (1 August, 1997) 
17  Shyamala Gomez & Mario Gomez, Gender Violence in Sri Lanka - From Right and Shame to Remedies and 

Change ,Colombo: University of Colombo, 1998 (p.23).  
18  Ibid 
19  Cf.Fertilizer Corpn. V. Union of India, AIR 1981 SC 344 (paras. 48-50) 
20  Bandhua Mukti Morcha v. Union of India, AIR 1984 SC 802 
21  M.N.Venkatachaliah, (former Chief Justice of India; Chairman, National Human Rights Commission), 

"Effective Remedies for Violations of Fundamental Rights: The Responsibility of the State", Paper presented at 

the International Human Rights Conference, Edmonton, Alberta, 26-28 November, 1998.  
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this liberal legal methodology. Powerful answers for the issues impossible to miss to this 

change were not accessible in the conventional legal framework. The procedures in broad 

daylight interest prosecution are, in this manner, planned to vindicate and effectuate public 

interest through counteraction of infringement of the rights, protected or legal, or sizeable 

portions of the general public, which inferable from destitution, obliviousness, social and 

financial drawbacks can’t themselves state – and regularly not even mindful of – those rights. 

The procedure of public interest case has given an expedient and successful solution for 

infringement of crucial rights. All together that these public causes are brought under the steady 

gaze of the Courts, the procedural strategies, judicially developed, particularly to support public 

premium activity perceived the attending need to bring down the locus standi edges in order to 

empower public-disapproved of residents or social activity gatherings to go about as channels 

between these classes of people and the discussion for the attestation and authorization of their 

privileges. The Supreme Court embraced the view that the protected reason for the Bill of 

Rights was confirmation to the person that the courts were the caretakers of those rights. As a 

necessary corollary, the Court held that "it follows that no one can with impunity set these 

rights at naught or circumvent them, and that the Court's powers in this regard are as ample as 

the defense of the Constitution requires."22 

The principle behind the doctrine was thus explained by the Indian Supreme Court23. 

“..Where a legal wrong or legal injury is caused to a person or to a determinate a class of 

persons by reason of violation of any constitutional or legal right or any burden is imposed in 

contravention of any constitutional or legal provision or without authority of law or any such 

legal wrong or legal injury or illegal burden is threatened and such person or determinate class 

of persons is by reason of poverty, helplessness or disability on socially or economically 

disadvantaged position, unable to approach the court for relief, any member of the public or 

social action group can maintain an application for an appropriate direction, order or writ in 

the High Court under Article 226 and in case of breach of any fundamental right of such person 

or class of persons, in this Court under Article 32 seeking judicial redress for the legal wrong 

or injury caused to such person or determinate class of persons.”24  

Justice Bhagwati commenting on the Indian Constitution had observed thus:25 

"The Constitution makers, when they set-out to frame the Constitution, found that they had the 

 
22  Ibid, p.11 
23  Gupta V. Union Of India, AIR 1982 SC 149 
24  Gupta v. Union of India, AIR 1982 SC 149 (para 17); Nakara v. Union of India, AIR 1983 SC 130 (para 64) 
25  People's Union for Democratic of Rights -vs. - Union of India AIR 1982 SC 1473.  
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enormous task before them to change the entire socio-economic structure of the country and 

bringing about socio-economic regeneration with a view to bringing social and economic 

justice to the common man ... It was with this end that the Constitution-makers enacted the 

directive principles of policy." 

VI. DELAY IN JUSTICE UNDER THE INDIAN JUDICIAL SYSTEM 
The accomplishment of the Indian Judiciary on the Constitutional front is unparalleled. Its 

commitment in growing and authorizing basic liberties is generally valued. Its treatment of 

Public Interest Litigation has carried its establishments nearer to the persecuted and more 

vulnerable segments of the general public.  

Indian Courts are held in high regard by creating as well as by created nations too. There is 

wide-spread acclaim for the nature of the decisions conveyed, and the difficult work being 

finished by Indian Judiciary.  

Various nations world over are dealing with issue of deferral in regulation of equity. It is a 

significant issue being looked by Indian Judicial framework. ‘Delay’ with regards to equity 

signifies the time devoured in the removal of case, in overabundance of the time inside which 

a case can be sensibly expected to be chosen by the Court. In an adjudicatory framework, 

regardless of whether inquisitorial or antagonistic, a normal life expectancy of a case is an 

innate piece of the framework. Nobody anticipates that a case should be chosen for the time 

being.  

Long delay has likewise the impact of overcoming equity in a lot of cases. Because of such 

deferral, the chance can’t be administered out of loss of significant proof, on account of blurring 

of memory or demise of witnesses. The outcomes along these lines would be that a party with 

even a solid case might lose it, not on account of any flaw of its own, but since of the late legal 

cycle, involving disappointment to every one of the individuals who at one time, set high 

expectations in courts. The delay in the removal of cases has influenced the standard kind of 

cases as well as those which by their actual nature, call for early alleviation. The issue of delay 

and tremendous overdue debts gazes us all and except if we can take care of business, the entire 

framework would get squashed under its weight. We should make preparations for the 

framework getting disparaged and individuals losing confidence in it and taking response to 

extra legitimate cures with every one of the evil possibilities.  

The issue is considerably more intense in criminal cases, when contrasted with common cases. 

Quick preliminary of a criminal case viewed as a fundamental component of right of a 

reasonable preliminary has stayed a far off the real world. A technique which doesn’t give 
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preliminary and removal inside a sensible period can’t be supposed to be simply, reasonable 

and sensible. On the off chance that the charged is cleared after such long postpone one can 

envision the pointless enduring he was exposed to. Ordinarily such unnecessary deferral adds 

to absolution of liable people either on the grounds that the proof is lost or due to pass of time, 

or the observers don’t recall every one of the subtleties or the observers don’t approach to give 

genuine proof because of dangers, prompting or compassion. Anything that might be the 

explanation, it is equity that turns into a setback. 

VII. THE ROLE OF SUPREME COURT AND HIGH COURT OF INDIA IN ENFORCING 

HUMAN RIGHTS 
The hugest of the Human Rights is the selective right to Constitutional cures under Articles 32 

and 226 of the Constitution of India. Those people whose rights have been abused have right 

to straightforwardly move toward the High Courts and the Supreme Court for legal amendment, 

redressal of complaints and implementation of Fundamental Rights. In such a case the courts 

are enabled to give suitable bearings, orders or writs remembering writs for the idea of Habeas 

Corpus, Mandamus, Prohibition, Quo-warranto, and Certiorari. By ideals of Article32, the 

Supreme Court of India has extended the ambit of Judicial Review to incorporate survey of 

every one of those state measures, which either abuse the Fundamental Rights or violative of 

the Basic Structure of the Constitution. The force of Judicial Review practiced by the Supreme 

Court is planned to keep each organ of the state inside its cutoff points set somewhere near the 

Constitution and the laws.  

The option to move to the Supreme Court to uphold Fundamental Rights is itself a Fundamental 

Right underArticle32 of the Constitution of India. This therapeutic Fundamental Right has been 

portrayed as “the Cornerstone of the Democratic Edifice” as the defender and underwriter of 

the Fundamentals Rights. It has been depicted as a vital piece of the Basic Structure of the 

Constitution. At whatever point, the administrative or the chief choice outcome in a break of 

Fundamental Right, the ward of the Supreme Court can be conjured. Thus the legitimacy of a 

law can be tested under Article32 in the event that it includes an issue of requirement of any 

Fundamental Rights.  

The Right to Constitutional cure under Article32 can be suspended as given under Articles 

32(4), 358 and 359 during the time of declaration crisis.  

Likewise, if there should be an occurrence of infringement of Fundamental Rights, the solicitor 

under Article 32 for requirement of such right can’t be moved during the time of crisis. In any 

case, when the request stops to be employable, the encroachment of rights made either by the 
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authoritative authorization or by chief activity can be tested by a resident in an official 

courtroom and the equivalent might need to be taken a stab at merits, on the premise that the 

rights claimed to have been encroached were in activity in any event, during the pendency of 

the official announcement of crisis. In the event that, at the termination of the official request, 

the parliament passes any enactment to ensure the chief activity taken during the pendency of 

the official request and manage the cost of repayment to the execution for that sake, the 

legitimacy and impact of such enactment might need to be painstakingly investigated.  

Article 226 ponders that in any case anything in Article32, each High Court will have power, 

all through as far as possible comparable to which it practices ward to issue to any individual 

or authority including the fitting cases, any administration, inside those regions, heading, 

requests or writs in the idea of Habeas Corpus, Mandamus, Prohibition, Quo-warranto and 

Certiorari or any of them for the requirement of Fundamental Rights gave by part-III and for 

“some other reason”. Subsequently, the locale of a High Court isn’t restricted to the security of 

the Fundamental Rights yet additionally of the other lawful rights as is obvious from the words 

“some other reason”. The simultaneous locale presented on  

High Courts under Article 226 don’t suggest that an individual who claims the infringement of 

Fundamental Rights should initially move toward the High Court, and he can move toward the 

Supreme Court straightforwardly. This was held in the very first case Ramesh Thapper v. State 

of Madras.26 

VIII. PRISONER’S RIGHTS IN SAARC COUNTRIES 
Prison is a spot that appropriately organized and prepared for the gathering of people who by 

lawful are focused on it for safe authority while sitting tight for or for discipline. The 

classification jail distinguishes portrayal of detainment. The realistic and reasonable depiction 

of jail delineates the general public’s recognized cynicism of punitive interaction, authoritarian 

control and constrained disengagement from the general public. 

(A) Bangladesh 

State can’t meddle with the right of a prisoner to appeal to a court for alleviation. Neither a 

state nor a jail official can reject, under any condition to audit a detainee’s applications and 

submit them to court. In the event that a detainee is poor, the state can’t expect him to pay even 

a little expense to record lawful papers with the court. The option to continue as a needy is 

permitted uniquely for individual detainees. Finally it was set up on account of Johnson vs. 

 
26  AIR 1950 SC  124 
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Avery27, that prisons facilities can’t totally disallow detainee help except if there is an option 

for detainees. 

(B) Pakistan & Sri Lanka 

Both the nations (Pakistan and Sri Lanka) are the SAARC individuals and they have taken 

numerous drives for implementing basic liberties yet they have neglected to tie down equity to 

the detainees. Detainees are additionally individuals and they are likewise exposed to certain 

fundamental rights for living. Reports shows that the pace of custodial torments and passings 

is extremely high and admittance to equity to the detainees are banished. Thus, to confront the 

present circumstance the public authority of these nations should take legitimate drives to 

elevate and tie down equity to the detainees. 

(C) India 

The Supreme Court of India in the new past has been extremely cautious against infringements 

upon the Human Rights of the detainees. In this space an endeavor is made to clarify the a 

portion of the arrangements of the privileges of detainees under the International and National 

fields and furthermore as deciphered by the Supreme Court of India by summoning the 

Fundamental Rights.Article21 of the Constitution of India gives that "No individual will be 

denied of his life and Personal Liberty besides as indicated by method set up by law". The 

rights to life and Personal Liberty are the foundation of the Human Rights in India. Through 

its positive methodology and Activism, the Indian legal executive has filled in as an 

establishment for giving successful cure against the infringement of Human Rights.  

By giving a liberal and thorough significance to "life and individual freedom," the courts have 

planned and have set up plenty of rights. The court gave an exceptionally limited and 

substantial significance to the Fundamental Rights revered in Article 21.. In A.K. Gopalan’s 

Case28, the court had taken the view that each Article managed separate rights and there was 

no connection with one another for example they were totally unrelated. Yet, this view has 

been held to not be right in Maneka Gandhi case29 and it held that they are not totally unrelated 

but rather structure a solitary plan in the Constitution, that they are generally parts of a 

coordinated plan in the Constitution. In the moment case, the court expressed that “the ambit 

of Personal Liberty by Article21 of the Constitution is wide and exhaustive. It accepts both 

considerable rights to Personal Liberty and the methodology endorsed for their hardship” and 

 
27  393  U.S. 483. 
28  A.K. Gopalan vs. State of Madras A.I.R 1950 SC P.27 
29  Maneka Gandhi vs. Union of India A.I.R 1978 SC P.597 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
399 International Journal of Law Management & Humanities [Vol. 4 Iss 5; 386] 
 

© 2021. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

furthermore thought that the systems recommended by law should be reasonable, just and 

sensible. 

IX. RECOGNITION OF VICTIMS RIGHTS IN THE SAARC 
It truly appears to be odd however basic freedoms instruments would incorporate broad rights 

for those blamed for having carried out wrongdoings yet there are n notice about survivors of 

wrongdoing. Casualties are people as well. To comprehend this lopsidedness, review the 

historical backdrop of criminal law. Early overall set of laws controlled struggle between 

residents. Stefen Schafer, the victimologists (1968) thought about this period as the brilliant 

age for casualties. Afterward, in the Anglo Saxon England, it was viewed as that offenses are 

acts against the King’s tranquility or the state. Gradually due to the evolution of the criminal 

law, the State replaced the victims in the legal process30. Because of the change the criminal 

equity measure in customary law frameworks is established on the state laying charges against 

the blamed. Casualties are simple observers to wrongdoings against the wrongdoing.  

The advanced criminal procedures center around the allegations brought by the state against 

the charged. There are three essential entertainers included: The Judge the investigator (the 

agent of the State), and the denounced or their legitimate delegates. In customary law nations, 

which have an ill-disposed framework, there are just two gatherings: The State and the blamed. 

Defense must show sensible uncertainty and State must demonstrate the denounced 

blameworthy. If the case is plea-bargained or if the victim is not required to testify, the victim 

will be shut out of the criminal justice system31. 

Victims are simple observers to a wrongdoing against the State. Genuinely in case wrongdoings 

were aimed at the State and were not perpetrated against people then the double party setup 

would be proper. Be that as it may, actually wrongdoings are carried out against people and 

these people are the casualties of wrongdoing. Casualties who once had a spot in laying charges 

against the blamed, is totally closed out and supplanted by the State 

(A) South Asian Society of Criminology and Victimology 

South Asian Society of Criminology and Victimology (SASCV), a global affiliation 

established in February 2011 to support and advance criminological and victimological 

information in South Asian nations like Afghanistan, Bangladesh, Bhutan, India, Pakistan, 

Maldives, Sri Lanka and Nepal.  

 
30  Viau 1996; Wemmers 2003; Young 2005; Doak 2008 
31  Schafer,1968 ; Kirchengast, 2006 
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It has been for the most part acknowledged that the South Asian nations are dealing with intense 

issues of debasement, criminal viciousness, psychological oppression, fanaticism, while collar 

wrongdoing and digital violations, basic freedoms infringement, exploitations and so forth  

The principle targets are:  

1. To fill in as a global, fair-minded, non-political and non-benefit making affiliation whose 

intention is to advance criminal science and Victimology in South Asian area.  

2. To capacity in close cooperation with other public and global bodies to utilize the 

accessible assets for engendering of victimological information.  

3. Scientific trade of specialists and association of worldwide workshops, gatherings 

regarding this matter.  

4. To energize, advance and co-ordinate research improvement projects and assessment 

exercises identified with criminal science and Victimology in the South Asian locale.  

5. To sharpen the individuals who are answerable for criminal equity framework in regards 

to require for care, help and help to victims of crime through resort to remedial equity. 

6. To promote education and training of criminologists and victimologists and professionals 

working in this field, particularly the officials entrusted with the administration of criminal 

justice.32 

(B) India 

In India the arrangements of remuneration have been given under ‘Criminal Procedure Code 

of 1973’, ‘The Constitution of India’ and in numerous different demonstrations.  

1. Compensation Under Criminal Procedure Code, 1973 

Generally, the ‘Criminal Procedure Code of 1898’had likewise one area 545 which engaged 

the court to guide the installment of pay to the casualty of wrongdoing when “generous pay” 

was recoverable by such casualty in a common court. However, this segment has two 

restrictions that to be redressed, the demonstration which established an offense ought to 

likewise be a misdeed and “considerable” avoided in situations where just ostensible harms 

were recoverable. Hence the activity under this segment was unduly confined and accordingly 

“generous” was appropriately erased in the Code. In seeking after of the proposal of Law 

Commission of India in its forty-first report (1969), an exhaustive arrangement for pay to the 

casualty of wrongdoing has been given in segment 250, 357 and 358 of the Criminal Procedure 

Code. It was discovered that part 357 was insufficient and has not satisfied the interest of 

 
32  http://www.sascv.org/ 
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society along these lines seeking after the suggestion made by the Malimath Committee, 

another Section 357A has been embedded in the 2008 Amendment. Presently it relies upon the 

courts how they decipher the current arrangement.  

Segment 357 is vital as it is worried about the compensatory arrangement in criminal law. It 

presents upon the court a restricted optional capacity to mindful pay and not gives general, all 

inescapable and far reaching ability to make and request the installment of pay. This limited 

power under this section a circumscribed by many conditions and qualification order.33  

2. Right to compensation under Indian constitution 

The Supreme Court of India has given and new dimension to the Article 2134 by interpreting it 

dynamically so as to include compensation to the victims under its scope. In many judgments’ 

Supreme Court of India allowed the compensation under this article35. Indian Constitution has 

a various provisions which embrace the head of casualty remuneration. In one case36, the 

Supreme Court consider the situation of many assault casualties in the nations, needed the 

National Commission for Women to drop up a plan for compensatory installment to survivors 

of sexual brutality. In spite of the e compassion communicated in a few circles, casualty 

remuneration law keeps on being in an unacceptable affirmation in criminal equity with the 

outcome there is almost no interest shown by them in effective arraignment of criminal cases.37  

3. Other developments in Laws of Compensation 

Although there are numerous decisions of different High Courts and the Supreme Court of 

India the Law Commission of India has additionally presented the essential reports were it has 

prescribed giving the remuneration to the casualties of wrongdoing. Among many Reports, 

142nd, 144th, 146th, 152nd, 154th and 156th are vital reports which have made a vital commitment 

to words casualty pay. As of late the Report of ‘Malimath Committee’ has firmly suggested 

reinforcing the compensatory component in India. Following the different reports and 

decisions, the Government of India has made the Amendments of Cr.P.C. and Section 157A38 

 
33  V.N. Shukla ‘Victim Compensation under the Indian Criminal Law’, Cochin university Law Review, 1993, 

p.307 
34  Protection of life and personal liberty No person shall be deprived of his life or personal liberty except according 

to procedure established by law 
35   Note – Some important cases are Khatri  v. State of Bihar, AIR 1981 SC 928, Rudul Shah v. State of Bihar, 

AIR 1983 SC 1086, Sebastian M. Hongray v. Union of India, AIR 1984 SC 1026, Bomacharan Oraon v. State of 

Bihar, decided on 12th august 1983. Also important decions, Nilabati Behra v. State of Orissa (1993) 2 SCC 746. 
36  Delhi Domestic Working Women’s Forum v. Union of India,( 1995) 1 SCC 14 
37  Ibid 
38  “Provided further that in relation to an offence of rape, the recording of statement of the victim shall be 

conducted at the residence of the victim or in the place of her choice and as far as practicable by a woman police 

officer in the presence of her parents or guardian or near relatives or social worker of the locality.”  
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has been putted in after section 157 in 2009. 

X. CHALLENGES TO ACCESS TO JUSTICE IN INDIA 
An exceptionally relevant and down to earth perception would propose that India, being a 

participatory popular government experiences both the excellences and indecencies of public 

interest. Those which habitually have been named as focused on difficulties are those that are 

focused on infrastructural hardships, issues of execution, or more each of the a significant 

example size to take into account the requirements of everybody. 

Because of social and financial conditions in India, free portrayal of destitute customers is 

viewed as a feature of the social obligation of the legitimate calling: "The professional 

obligation of the Bar behooves it to help the poor in a country of poverty."39 The Expert 

Committee on Legal Aid rightly observed that "access to the Courts would be illusory unless 

representation of the under-privileged by counsel is recognized as a professional 

mandate."40The Expert Committee, consequently, suggested in 1973 that the advantage of 

addressing a customer before legal councils to the avoidance of all others should convey with 

it a limiting commitment to show up in instances of lawful guide.  

Legal aid is a national necessity and a constitutional imperative in India;41 huge neediness and 

ignorance make the errand monstrous. The idea of lawful guide not really set in stone the shape 

and action of graduate school centers; the instructive advantages of clinical action are 

converged with, accidental to, and not a higher priority than the mission of adding to the public 

reason for lawful guide administration. Accordingly, the view is shared broadly in India by 

political pioneers, lawful instructors and numerous attorneys and judges that law understudies 

can and should play a main job in giving lawful guide and help to poor people. 

 

XI. CONCLUSION 
The right to enforce Human Rights the Constitution gives a few forces to the Supreme Court. 

Another methodology has arisen as Public Interest Litigation (PIL) with the target to bring 

 
39  V.R.K. Iyer, Social Mission Of Law 131 (1976). See Also V.R.K. Iyer, Law, Society And Collective 

Consciousness 68, 86 (1982); Menon, Lawyer In The Adjudicative Process." An Appraisal Of Section 30 Of 

Advocates Act, 1961, 8 J.B. Council Of India 105, 107(1981); Anand, General Principles Of Legal Ethics204-05 

(1965).  
40  Su40  What Next in the Law: Lord Denning, London Butterworths, 1982.  
40  V.R.K. Iyer, Social Mission Of Law 131 (1976). See Also V.R.K. Iyer, Law, Society And Collective 

Consciousness 68, 86 (1982); Menon, Lawyer In The Adjudicative Process." An Appraisal Of Section 30 Of 

Advocates Act, 1961, 8 J.B. Council Of India 105, 107(1981); Anand, General Principles Of Legal Ethics204-05 

(1965). supra Note 51  
41  Supra Note 29 
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equity inside the compass of poor people and the disadvantageous part of the general public. 

In the new past the adjudicators of the High Courts and the Supreme Court have every now and 

then given broad and inventive decisions to secure the Human Rights.  

To close I should say Human advancement is neither programmed nor unavoidable… Each 

progression toward the objective of equity requires penance, enduring, and battle; the 

indefatigable efforts and energetic worry of committed people.  

For the advancement of the SAARC nations it is extremely essential that the basic freedoms 

instruments are appropriately implemented so they can have their overall turn of events.  

There are sure contracts embraced b y the SAARC for implementing Human Rights for tying 

down admittance to equity.  

They are:  

• SAARC Convention on Combating and Prevention of Trafficking in Women and 

Children for Prostitution  

• Convention on Promotion of Welfare of Children  

• Convention on Mutual Assistance on Criminal Matters, July 2008 

• SAARC Convention on Narcotics Drugs  

• SAARC Regional Convention on Suppression of Terrorism  

• Additional Protocol on Terrorism, Jan 2004  

It should be appropriately checked that these shows are appropriately carried out for the general 

development of the nations. 

***** 
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