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Sentence Bargaining 
 

UMAMAHESWARI. U1 

 

ABSTRACT 

There is a worldwide need for movement towards alternatives to judicial decision-making 

for legal disputes. In India, the most dreadful problems faced by the judiciary is the 

pendency of cases.  Thus, with an aim to address the pendency of cases and bearing on 

mind the maxim "Justice Delayed is Justice Denied" the Indian legislators have 

introduced several legal mechanisms accelerating the criminal procedure. The most 

important among them are the guilty plea and sentence bargaining which came into force 

in 2006 by the Criminal Law Amendment Act, 2005.  

This article provides thorough research about the concept of sentence bargaining, types 

of sentence bargaining, and its impact on the criminal justice system with judicial 

pronouncements. The objective of this work is to analyze the Indian model of sentence 

bargaining and make suggestions that may be conducive for making it much more 

acceptable and effective in the Criminal Justice System of the country.    

Keywords: Bargaining, Judiciary, Criminal System 

 

I. INTRODUCTION 
What is a sentence? After a criminal defendant is convicted or he himself pleads guilty of an 

offence, a judge decides on his appropriate punishment during a phase called the sentencing 

phase of a criminal case. The judge can enhance or reduce the sentence based on the 

circumstances, factors specific to the crime and the defendant. A sentence can be of any form 

such as fines, probation, suspended sentences, incarceration, restitution, community services, 

participating in rehabilitation programs, etc.  

Sentence bargaining is a part of plea bargaining. Plea bargaining in law is the practice of 

negotiating an agreement between the prosecution and the defense, where the prosecution 

asks the defendant to plead guilty to a lesser offence or to one or more offences charged 

against him in exchange for more lenient sentencing or lessening the punishment or dismissal 

or other charges.   

                                                      
1 Author is a student at School of Excellence in Law (Tamil Nadu Dr. Ambedkar Law University), India. 



396  International Journal of Law Management & Humanities [Vol. 3 Iss 5; 395] 

© 2020. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

II. UNDERSTANDING OF PLEA BARGAIN  
A plea bargain is defined as an agreement between the prosecutor and the accused, where the 

prosecutor convinces the accused or the defendant to plead his guilty to a lesser charge or 

original charge of offence with a recommendation of a lighter sentence or lesser punishment. 

This bargain allows the accused to skip the lengthy process of a court of trial and avoid being 

convicted with strong charge and sentence. It is a pre-trial negotiation process between the 

accused and the prosecution. Plea bargaining is not allowed for all types of crimes, plea 

bargain cannot be claimed by a person committing a heinous crime or any crime which are 

punishable with death or life imprisonment.   

The famous saying “Justice delayed is justice denied” holds the utmost significance when it 

comes to the concept of plea bargaining. The plea bargain helps in reducing the number of 

cases pending in the courts. It speeds up the court proceedings and guarantees conviction to 

the accused with lighter punishment. The plea bargaining concept was absent in the Indian 

criminal law since its inception, but considering the future scenario, Indian legal Jurists and 

scholars incorporated the plea bargain concept in the Indian criminal law. Many countries 

other than India have accepted the concept the plea bargain in their Criminal Justice System 

(CJM). 

Plea bargaining is totally a private process when it takes place, i.e. no one besides the 

defendant, the prosecutor and their counsels and sometimes the judges are present in the 

conference room, no one else are allowed inside the process even the victim of the defendant 

is not allowed. The details of the bargain are not made known to the public until the bargain 

has been agreed upon by all the sides.  Nowadays dome jurisdictions allow the victim or 

victims of the defendant to have a say in the plea bargain process. Most of the plea bargains 

are to be approved by a judge in a court of law before it can be put into place. The bargain 

plea won’t be accepted by the judge until both the parties agree on the terms of the bargain. If 

one side does not approve the terms of the plea bargain agreement then the two sides have to 

go back to work regarding the plea agreement. 

III. LEGALITY OF PLEA BARGAINING   
A plea bargain is a contract between the accused and the prosecutor of a given case and it is 

legally binding on both the parties. Both the parties to the plea bargain contract must abide by 

the terms and conditions of the agreement/contract.  

Common terms of plea bargaining include pleading guilty on a specific date, cooperation of 

the accused, testifying against a co-defendant, etc. If any of the terms are broken by the 
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defendant the plea bargain may be revoked by the prosecutor. If the prosecutor breaks the 

plea agreement between the two parties than the defendant can request that the prosecutor 

follow the agreement or that it should be set aside altogether. A defendant and a prosecutor 

should always make sure that the plea bargain is recorded and written down to make sure that 

no one can claim that a plea bargain was never discussed. 

Essential components of plea bargaining are:  

 A known waiver of rights 

 Such waiver should be voluntary 

 A factual basis to support the charges to which the defendant is pleading guilty. 

The Criminal Law (Amendment) Act, 2005 inserted Chapter XXIA into the Code of Criminal 

Procedure, 1973 which introduced plea bargaining in the Indian legal scenario.  Section 265 

A to section 265 L of the Code of Criminal procedure deals with plea bargaining its limits 

and other aspects of it. This bargain is allowed in cases where the punishment prescribed is 

below 7 years and the crime is not against a woman or child below age of 14 years.   

The inherent assumption behind upholding plea bargaining as a constitutional mechanism is 

that it is considered as a voluntary practice. Mechanisms are put in place to ensure that the 

deal offered to the accused is accepted with free consent. For a valid plea bargaining, 

awareness of the direct consequence of pleading guilty and the benefits offered by the 

prosecutor must be present, in addition to absence of inducement, harassment or 

misrepresentation. In plea bargaining if the State machinery induces an accused to accept the 

guilt in return for some concessions it amounts to violation of Article 20(3). But Article 20(3) 

is not violated when the accused volunteers evidence against him. Since the provision is only 

privilege the accused may waive it if he so likes2.  

In Kasambhai v. State of Gujarat3, the Apex court said that the Plea Bargaining is against 

public policy. Further, the court regretted the fact that the magistrate accepted the plea 

bargaining of accused. Furthermore, the Court described this concept as a highly 

reprehensible practice. The Court also held that practice of plea bargain as illegal and 

unconstitutional and tends to encourage the corruption, collusion and pollute the pure fount of 

justice. 

In the case of Thippeswamy v. State of Karnataka4, it has been observed that where an 

                                                      
2 Laxmipat Choraria v. State of Maharashtra , AIR 1968 SC 938 
3 Kasambhai v. State of Gujarat A.I.R. 1980 S.C. 854 (India) 
4 Thippeswamy v. State of Karnataka, A.I.R. 1986 S.C. 747 (India) 
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accused instead of defending his case in proper defense simply pleads guilty under a promise 

or assurance that he would be let off lightly would be violative of Article 21 of the 

Constitution. A plea bargain is a voluntarily entered agreement reached in a criminal case to 

finally settle it with an object of reducing the risk of undesirable orders for either side. 

In the State Of Gujarat vs Natwar Harchandji Thakor5 , the Court acknowledged the 

importance of plea bargaining and said that every “plea of guilty” which is interpreted to be a 

part of the statutory process in the criminal trial, should not ipso facto be understood as a 

“plea bargaining”. The court also said that plea bargaining has to be decided on a case to cae 

basis. Further, considering the changing nature of law and society, the court observed and 

said that the very objective of the law is to provide cheap, easy and expeditious justice by 

resolving dispute in short period with no harm. 

IV. TYPES OF PLEA BARGAINING  
Plea bargain falls in to three categories depending upon the type of prosecutorial confession 

that is granted. These agreements are not binding until the parties present it to a judge who 

approves it. In India the legislative mechanism and the Courts are permitting to have a 

sentence bargaining. 

i. Charge Bargaining:- this type of bargain takes place when the prosecution allows a 

defendant to plead guilty to a lesser charge or to only some of the charges framed against 

him. Prosecution generally have vast discretion in framing charges and therefore they have 

the option to charge the accused with highest charges that are applicable.  

Charge bargain gives the accused an opportunity to negotiate with the prosecution and reduce 

the number of charges that may be framed against him. Plea bargain in which a prosecutor 

agrees to drop charges on some of the counts or reduce the charge to a less serious offence by 

the accused is commonly referred to as charge bargain. This is the most common form of plea 

bargaining in criminal cases. 

ii. Sentence Bargaining:- Sentence bargain takes place when an accused is told in 

advance what will be his reduced sentence if he pleads guilty. Sentence bargain allows the 

prosecutor to obtain a conviction to the most serious charge, while assuring the accused of an 

acceptable lesser sentence. The main motive in this type of bargaining is to get a lesser 

sentence. Here the defendant agrees to plead guilty to the stated charge and in return, he 

bargains for a lighter sentence. The person pleading guilty will beforehand know the actual 

                                                      
5 State Of Gujarat v. Natwar Harchandji Thakor, (2005) 1 GLR 709  
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sentence he will be awarded for the offences he had committed, for which the plea bargain 

agreement would be made to lessen his stated high sentence of punishment.  

In most of the jurisdictions, sentence bargain generally can only be granted on being 

approved by the trial judge. Many jurisdictions severely limit sentence bargain. Sentence 

bargain takes place or happens when an accused or defendant is told in advance what his 

sentence will be if he pleads guilty. Indian legislative mechanism favours the sentence 

bargaining. 

A sentence bargain may include, a recommendation by a prosecutor for a certain range of 

sentence or for specific sentence, or a joint recommendation by a prosecutor and defence 

counsel for a range of sentence or for a specific sentence, or an agreement by a prosecutor not 

to oppose a sentence recommendation by defence counsel, or an agreement by a prosecutor 

not to seek additional/optional sanctions, such as prohibition and forfeiture orders. 

One of the most usual and visible forms of sentence bargaining occurs when defendants plead 

guilty to murder in order to avoid the death penalty. Sentence bargains also occur in less-

serious cases, such as pleading guilty to a charge in exchange for a sentence of “time served,” 

which generally means that the defendant will be immediately released. 

iii. Fact Bargaining:- this type of bargain is a negotiation which involves an admission 

to certain facts in return for an agreement not to introduce certain other facts. Once the judge 

accepts the defendants guilty or no contest plea and enters a conviction, that judge cannot 

later on turn the plea agreement.  

However, when the parties agree upon a plea bargain that requires the defendant or accused 

to perform certain conditions, the Court retains its jurisdiction until such conditions are 

satisfied. If the defendant does not satisfy the condition, the judge can reject the plea and 

resentence the defendant. Fact bargaining is generally not used in courts because it is alleged 

to be against Criminal Justice System (CJS). Further, it is seen that this type of bargain 

generally takes place when a defendant agrees to certain facts in order to prevent other facts 

from being introduced into evidence. 

V. CONCLUSION 
Concept of plea bargaining should be encouraged and it is to be availed by the accused in 

order to settle the pending cases. The role of judiciary and the bar is very important for the 

successful implementation and to achieve the objective of such plea bargains.    

With the dynamic world and society, where all the countries and people are shifting to 
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Alternative Dispute Resolution (ADR) mechanism from the traditional litigation process 

which is lengthy as well as complex, the plea bargaining may be one of the best recourse as 

an alternative mechanism to meet the challenges of disposal of pending cases. 

The idea of plea bargaining was introduced in India a decade ago, but has been slow to catch 

on, largely because of lack of awareness amongst under trial prisoners and legal officers. In 

order to make it a successful arrangement we need to reform the system and spread 

awareness about the concept so that under trials and victims are aware of their right and 

remedies so they can have access to it which in turn helps the criminal justice system and 

situation of the citizens.  

***** 


