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ABSTRACT 

The mere fact that mediated settlement agreements are voluntarily entered into does not 

ensure that they will always be honoured. The lack of a harmonized approach to the 

enforcement of mediated settlement agreements proved detrimental to the growth of 

mediation. With an objective to enforce mediated settlement agreements, the United 

Nations Convention on International Settlement Agreements Resulting from Mediation 

(“Singapore Convention on Mediation”) was adopted by the United Nations General 

Assembly. The historic Convention recently came into force on 12 September 2020. The 

Singapore Convention on Mediation addresses the existing vacuum of enforceability and 

thereby facilitates resolution of cross-border disputes through mediation. This article 

discusses the scope of its application and the key elements of the Convention while also 

exploring its future implications on the mediation landscape. Further, it also seeks to 

analyse the Convention from an Indian perspective.  

Keywords: convention, mediation, Singapore, enforcement, settlement, international 

 

I. INTRODUCTION 

Mediation is a widely recognised mode of alternate dispute resolution wherein parties appoint 

an impartial facilitator known as a “mediator” to assist them in negotiating to an amicable 

decision.2 It is an alternative that not only saves time and is cost effective, but also has a higher 

chance of performance considering the agreements are voluntarily entered into by the parties.3 

With an objective to promote the use of mediation for the resolution of cross-border 

commercial disputes, the United Nations Convention on International Settlement Agreements 

Resulting from Mediation4 (“Singapore Convention on Mediation” or “Convention”) was 

developed by the United Nations Commission on International Trade Law (“UNCITRAL”). 

The Convention primarily seeks to provide for an instrument which shall promote the use of 

                                                      
1 Author is a student at Symbiosis Law School, Pune, India. 
2 Rashika Narain & Abhinav Sankaranarayanan, Formulating a Model Legislative Framework for Mediation in 

India, 11 NUJS LAW REVIEW 2, 3 (2018).  
3 Alok Prasanna Kumar, A Report on Court-Connected Mediations, VIDHI CENTRE FOR LEGAL POLICY (December 

2016) https://vidhilegalpolicy.in/ 
4 GA Res 73/198, adopted at the United Nations General Assembly, 73rd Session (20 December 2018).  
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international mediation for the benefit of commercial parties and international trade flows.5  

The genesis of the Convention can be traced back to negotiations that began in 2014, following 

a proposal made by the United States to develop a multilateral convention, the aim of which 

was to stimulate enforceability of international commercial settlement agreements reached 

through mediation.6 On 26 June 2018, the UNCITRAL approved the final drafts of the 

Convention and thereafter, on 7 August 2019, the Convention officially opened for signatures. 

On the path of making remarkable progress in the acceptance of mediation as a dispute 

resolution mechanism, the Convention was recently entered into force on 12 September 2020. 

Akin to the New York Convention7, which was lauded for its impact on international 

arbitration, the Singapore Convention on Mediation aims at providing enforcement for 

mediation agreements that stretch across borders. The Convention is a significant development 

in resolving cross-border disputes through mediation and it will provide businesses with 

certainty and assurance to rely on mediation as a dispute resolution option.8 

II. PURPOSE OF THE CONVENTION 

Broadly speaking, the Singapore Convention on Mediation is focused towards advancing the 

international practice of the current global mediation regime. It is pertinent to note that before 

the Convention, parties to a mediated settlement agreement would have to resort to litigation 

or arbitration to commence an action against a party in breach.9 Having said that, the lack of a 

harmonised mechanism of “enforcement” of international mediation has proved to be a major 

hindrance to its growth. Therefore, by providing for a clear enforcement procedure, as well as 

the grounds to refuse such enforcement, the Convention clearly seeks to benefit the 

international mediation regime. 

Furthermore, the Convention will give confidence to more businesses to now opt for mediation 

for resolving commercial disputes.10 This new-born certainty in resolving cross-border 

                                                      
5 Eunice Chua, Enforcement of International Mediated Settlements without the Singapore Convention on 

Mediation, 31 SINGAPORE ACADEMY OF LAW JOURNAL 572, 597 (2019).  
6 United Nations, General Assembly, Proposal by the Government of the United States of America: future work 

for Working Group II, A/CN.9/822 (2 June 2014) https://undocs.org/en/A/CN.9/822.  
7 Convention of the Recognition and Enforcement of Foreign Arbitral Awards, (10 June 1958; entry into force 7 

June 1959) 
8 Anonymous, Singapore Convention on Mediation enter into force, HINDU BUSINESS LINE (September 12, 2020) 

https://www.thehindubusinessline.com/economy/singapore-convention-on-mediation-enters-into-

force/article32586701.ece.  
9 Sapna Jhangiani, The Singapore Convention on Mediation: Making History, CLYDE & CO, (Jan 9, 2020) 

https://www.clydeco.com/en/insights/2020/01/the-singapore-convention-on-mediation-making-histo.  
10 Tan Dawn Wei, Singapore, China to set up mediators’ panel for Belt and Road projects, THE STRAITS TIMES, 

(Jan 25, 2019, 5:00 AM SGT) https://www.straitstimes.com/asia/east-asia/singapore-china-to-set-up-mediators-

panel-for-belt-and-road-projects.  
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commercial disputes will ultimately have a significant impact on international trade and 

commerce as a whole.11  

III. SCOPE OF THE CONVENTION 

Article 1(1) of the Singapore Convention on Mediation provides for the scope of application 

to an “agreement resulting from mediation and concluded in writing by parties to resolve a 

commercial dispute which at the time of its conclusion, is international”. It is pertinent to 

note that the Convention explicitly excludes agreements that: 

a) Have been approved by a court or concluded in the course of court proceedings; 

b) Are enforceable as a judgment in the state of that court; or 

c) Have been recorded and are enforceable as an arbitral award.12 

Further, the key terms of the scope of the Convention shall be dealt with in detail below. 

A. Mediation 

Article 2(3) of the Convention defines mediation as “a process, irrespective of the expression 

used or the basis upon which the process is carried out, whereby parties attempt to reach an 

amicable settlement of their dispute with the assistance of a third person or persons (“the 

mediator”) lacking the authority to impose a solution upon the parties to the dispute.”  

It is interesting to note that the text of the Convention provides for a “wide ambit” by not 

mandating the usage of the term “mediation” in order to be covered under the Convention. This 

ensures the inclusion of processes that may have all traits of a mediation but are not termed so. 

Furthermore, another demonstration of its wide ambit is the inclusion of informal processes 

also as opposed to the inclusion of “only” organized settlements as proposed by some during 

the negotiations.13 This is definitely a welcome approach in terms of it not being discriminatory 

for many of those who resort to mediation just for its flexible nature.  

Additionally, it is significant to point out that the basis upon which the process has been 

resorted to is also not relevant. Therefore, as per the Convention, it does not matter whether 

the mediation is absolutely voluntary or advanced by an authority.  

Accordingly, for a settlement agreement to be covered under the scope of the Convention, it is 

                                                      
11 Paul Mason, The Singapore Convention, LAW.COM (July 28, 2020, 3:50 PM IST) 

https://www.law.com/corpcounsel/2020/07/28/the-singapore-convention-a-new-avenue-for-corporate-counsel/.  
12 Piotr Wojtowicz & Franco Gevaerd, A New Global ADR Star is Born: The Singapore Convention on Mediation, 

37 INTERNATIONAL ADR 141, 143 (2019).  
13 Timothy Schnabel, The Singapore Convention on Mediation, 19 PEPPERDINE DISPUTE RESOLUTION LAW 

JOURNAL 1, 11 (2019).  
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essential that it must have resulted from mediation. 

B. Commercial Dispute 

Subsequent to the agreement having resulted from mediation, it is also specified that the 

mediated settlement must also resolve a “commercial” dispute in order to fall under the ambit 

of the Convention. The term commercial has not been defined in the Singapore Convention on 

Mediation. However, the interpretation of the same can be taken from the UNCITRAL Model 

Law on International Commercial Arbitration14 wherein the term “commercial” has been given 

a wide interpretation in an attempt to cover matters arising from all relationships of a 

commercial nature, whether contractual or not. Therefore, it is to be noted that the scope of the 

Convention only covers mediated settlement agreements in cases of commercial disputes, and 

not disputes arising pertaining to employment law, family law, consumer law and so forth.15  

C. International 

To be covered under the Convention, a settlement agreement along with resulting from 

mediation in relation to a commercial dispute, has to be “international” at the time it was 

concluded. In accordance with Article 1(1) of the Convention, an agreement would be 

international when: 

a) At least two parties to the settlement agreement have their places of business in different 

States; or 

b) The State in which the parties to the settlement agreement have their places of business is 

different from either: 

i. The State in which a substantial part of the obligations under the settlement 

agreement is performed; or 

ii. The State with which the subject matter of the settlement agreement is most closely 

connected.  

In cases where the party has more than one place of business, the relevant place of business 

shall be the one that has the closest relationship to the dispute resolved by the settlement 

agreement, having regard to the circumstances known to, or contemplated by, the parties at the 

time of the conclusion of the settlement agreement.16 Additionally, if a party does not have a 

                                                      
14 United Nations, General Assembly, UNCITRAL Model Law on International Commercial Arbitration, A/40/17 

(21 June 1985) https://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/06-54671_Ebook.pdf.  
15 Natalie Y Morris Sharma, Constructing the Convention Mediation, 31 SINGAPORE ACADEMY OF LAW JOURNAL 

487, 498 (2019).  
16 Article 2(1) (a), Singapore Convention on Mediation.   



942 International Journal of Law Management & Humanities [Vol. 3 Iss 5; 938] 

© 2020. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

place of business, reference shall be made to the party’s habitual residence.17 

It is interesting to note that the Convention seeks to define “international” very broadly. Having 

said that, a significant feature of the Convention is that it does not attempt to incorporate a seat 

of the mediation. It is perhaps a viable feature considering an international mediation may 

involve numerous jurisdictions thereby making it next to impossible to affirmatively agree 

upon a “seat” of mediation.18 Following from the above, it can be said that a mediated 

settlement agreement is essentially an instrument that is not subject to domestic law 

requirements.  

IV. ENFORCING A SETTLEMENT AGREEMENT 

The Singapore Convention on Mediation does not state any specific mode of enforcement. 

Given the divergence in the legislations of different states, it is appreciated that the Convention 

does not specify a single enforcement procedure.19 However, the Convention lays down various 

rules of procedure and conditions to be followed while enforcing a settlement agreement. First 

and foremost, as mentioned before, the settlement agreement must come within the scope of 

application of the Convention.  

A. Form Requirements  

Further, Article 4 of the Convention states the below-mentioned requirements to be fulfilled 

for reliance on settlement agreements: 

a) The settlement agreement must be in writing and signed by the parties; 

b) There should be evidence to prove that the settlement agreement resulted from mediation. 

Such evidence shall include mediator’s signature, a document signed by the mediator 

indicating the mediation, attestation by the institution that administered the mediation or, 

in the absence of the above, any other evidence that shall be accepted by the competent 

authority. The Convention needs to be appreciated for its flexibility in terms of accepting 

any other types of evidence should the listed evidence not be available.20   

The Convention allows the above requirements to be met through electronic communication 

provided there is a reliable method to identify the parties/mediator and to indicate the 

                                                      
17 Article 2(1) (b), Singapore Convention on Mediation.   
18 Dorcas Quek Anderson, The Singapore Convention on Mediation: Supplying the Missing Piece of the Puzzle 

for Dispute Resolution, JOURNAL OF THE MALAYSIAN JUDICIARY 1, 11 (2020).  
19 Eunice Chua, The Singapore Convention on Mediation – A brighter future for Asian Dispute Resolution, ASIAN 

JOURNAL OF INTERNATIONAL LAW 1, 7 (2018).  
20 Chakrapani Misra and Krishna Shah, The Singapore Convention: A Potential Cornerstone of Mediation, 

MONDAQ (August 7, 2019) https://www.mondaq.com/arbitration-dispute-resolution/834144/the-singapore-

convention-a-potential-cornerstone-of-mediation.  
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parties/mediator’s intention in respect of the information submitted.21 Once again, the 

Convention seems to have taken a liberal approach in permitting electronic communication 

provided the information is accessible.  

From the above, it appears that, the Convention seeks to do away with unnecessary onerous 

requirements and aims to facilitate the enforcement of settlement agreements. 

B. Grounds for Refusal  

Akin to the New York Convention, Article 5 of the Singapore Convention on Mediation 

exhaustively provides for certain grounds on the basis of which a State may refuse to grant 

relief requested by another State Party to the settlement agreement. It is fascinating to note that 

the text of the Convention is permissive in that it gives discretion to the competent authority to 

grant relief even if one of the grounds of refusal are in fact proved. Therefore, a state may be 

allowed to refuse relief only if one of the following grounds can be proved: 

a) Incapacity of a party to the settlement agreement; 

b) The settlement agreement is null and void, inoperative or incapable of being performed; 

or is not binding, or is not final or has been subsequently modified; 

c) Obligations have been performed or are unclear/incomprehensible; 

d) Granting relief would be contrary to the terms of the settlement agreement; 

e) Serious breach by the mediator of standards applicable to the mediator or the mediation 

without which breach that party would not have entered into the settlement agreement;  

f) There was a failure by the mediator to disclose to the parties circumstances that raise 

justifiable doubts as to the mediator’s impartiality or independence and such failure to 

disclose had a material impact or undue influence on a party without which failure that 

party would not have entered into the settlement agreement. 

In addition to the above-mentioned grounds, Article 5(2) further permits the competent 

authority to refuse to grant relief if granting relief would be contrary to the public policy of that 

Party or the subject matter of the dispute is not capable of settlement by mediation under the 

law of that Party.  

C. Reservations 

The Convention allows a State Party to make certain reservations as specified in Article 8. By 

expressly laying down the reservations that shall be permitted to a State, the Convention is 

                                                      
21 Article 4(2), Singapore Convention on Mediation.  
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taking a positive step towards ensuring its integrity.22 Accordingly, States are permitted to 

make the following two reservations: 

a) Declaring exemption from the applicability of the Convention to settlement agreements to 

which it is a party, or to which any governmental agencies or any person acting on behalf 

of a governmental agency is a party; 

b) Declaring an opt-in which enables the State to apply the Convention only to the extent that 

the parties to the settlement agreement have agreed upon.  

Instead of providing for a default application of the Convention in all matters, the State has 

been given the right to exempt itself in the above-mentioned situations.  

With respect to the first reservation, it is undoubtedly necessary considering states often 

express their reluctance regarding applicability of conventions to agreements involving state 

actors. Therefore, a view may be taken that, this reservation is provided for with an intention 

to offer flexibility to the State Party so that they are not deterred from becoming Parties. 

Besides, giving the government entities an “option” to exempt themselves from the declaration 

is definitely preferred over providing a blanket exclusion to such government entities.23  

As far as the second reservation is concerned, it is pertinent to mention here that this was one 

of the most debated provisions in the Working Group.24 Some were of the view that an opt-in 

approach was required in order to maintain the amicable nature of the mediation process. 

According to them, mandatory enforceability of the Convention is not suited to the consensual 

nature of mediation as a process which aims to grant party autonomy. On the other hand, a 

view was taken that an opt-in clause adds an additional requirement which goes against the 

presumption made in mediation agreements that the parties intend to comply with it and in fact 

waters down the effectiveness of the Convention.  

V. AN INDIAN PERSPECTIVE  

India being one of the initial signatories to the Singapore Convention on Mediation is expected 

to go through an array of positive developments with respect to the growth of commercial 

mediation. India will benefit from a harmonised cross-border mediation regime in terms of 

more Foreign Direct Investment in the country.25 Additionally, the Convention also brings a 

                                                      
22 Pramod Nair and Shivani Singhal, Singapore Convention on Mediation, BAR AND BENCH (August 7, 2017, 6:45 

PM IST) https://www.barandbench.com/columns/singapore-convention-on-mediation-a-new-international-frame 

work- mediated-settlement-agreements.  
23 Supra, note 18.  
24 Elisabetta Silvestri, The Singapore Convention on Mediated Settlement Agreements, ACCESS TO JUSTICE IN 

EASTERN EUROPE (AJEE) JOURNAL 189, 197 (2019).  
25 Anonymous, Singapore Convention on Mediation comes into force, THE HINDU (September 13, 2020, 2:19 PM 
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sigh of relief to the Indian courts flooded with backlog of cases.  

Presently, the only provision pertaining to enforcement of a settlement agreement is under 

section 74 of the Arbitration and Conciliation Act, 1996 (“Arbitration Act”) that directs a 

settlement agreement to have the same status and effect as an arbitral award.26 As far as cross-

border disputes are concerned, for enforcing a settlement agreement in India, if the State is a 

party to the New York Convention then the settlement agreement will be treated as an arbitral 

award and accordingly be enforced as a foreign award under the Arbitration Act. Contrarily, if 

the dispute is not subject to an arbitration agreement, it will be governed under the provisions 

of the Civil Procedure Code, 1908 as a decree of a foreign court.  

In view of the above, it is to be noted that before the Convention, India did not have a 

harmonised and smooth process of enforcing cross-border settlement agreements. Therefore, 

with the Convention in place now, it will make it much easier for parties to enforce a settlement 

agreement as compared to the nuances involved in incorporating the terms of the agreement in 

an arbitral award or a foreign decree.  

Subsequently, in accordance with Article 253 of the Constitution of India, the Parliament is 

now required to promulgate a legislation in order to give effect to the Singapore Convention 

on Mediation. Therefore, India is now on the path of a much-awaited ratification that shall play 

a significant role in shaping the Indian mediation landscape and will further strengthen the ease 

of doing business in India.27 

VI. CRITICAL ANALYSIS 

The Singapore Convention on Mediation at 16 Articles is arguably a ground-breaking step 

towards bolstering the use of mediation as an instrument in resolving cross-border commercial 

disputes. At a time when international trade is peaking to new heights, an easier enforcement 

of mediated settlement agreements is definitely a positive step.28 As stated above, the 

Convention is straight-forward and liberal in its approach and thereby seeks to make mediation 

an accepted tool of alternate dispute resolution for as many States as possible. Mediation is an 

instrument that is both cost and time effective. However, a major impediment to its viability is 

                                                      
IST), https://www.thehindu.com/business/singapore-convention-on-mediation-comes-into-force/article3258967 

1.ece.  
26 Supra, note 19.  
27 Ashish Kabra and Alipak Banerjee, Singapore Convention: Mediation is the way forward, NISHITH DESAI 

ASSOCIATES (August 9, 2019, 12:50 AM IST) https://www.nishithdesai.com/fileadmin/user_upload/pdfs/NDA% 

20In%20The%20Media/News%20Articles/190826_A_Singapore_Convention__Mediation_is_the_way_forwar

d.pdf.  
28 Anonymous, Singapore Convention on Mediation enters into force, THE LEAFLET (September 14, 2020) 

https://www.theleaflet.in/singapore-convention-on-mediation-enters-into-force/#.  
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the fact that, unlike a court judgment or an arbitral award, it is only contractually binding.29 In 

this regard, the Convention seems to rightly address this issue by providing an effective means 

of enforcing international commercial mediated settlement agreements. Therefore, it is evident 

that the Convention will play a crucial role in facilitating international trade flows.  

However, in spite of its ability to change the mediation landscape in parlance to what the New 

York Convention did for arbitration, the Singapore Convention on Mediation seems to have 

certain gaps that need to be filled in order to fulfil its objective. 

It is pertinent to mention here that the some of the ‘grounds of refusal’ stated in the Convention 

lack are very ambiguous in nature. For instance, Article 5(1)(e) pertains to a “serious breach” 

by the mediator, of standards applicable without which, the settlement agreement would not 

have been entered into. However, the Convention is absolutely silent upon crucial aspects like 

the standards that are to apply to mediators or what will constitute a breach of such standards. 

It could perhaps be presumed that the standards applicable to the mediation would depend on 

the particular jurisdiction but then again this is something that the Convention must clarify. 

Likewise, Article 5(1)(f) pertains to a failure by the mediator to disclose to the parties certain 

circumstances that raise “justifiable doubts” regarding the mediator’s impartiality or 

independence. However, the Convention does not take into consideration the mechanism of 

deciding what will constitute a justifiable doubt. Additionally, both these provisions limit the 

scope of the defences to cases where without such breach the party would not have entered into 

the agreement. It is crucial to point out that it might not be practically feasible to determine 

whether or not the misconduct was such that a party would have not entered into the agreement 

in the first place.30 Owing to these ambiguities, Article 5 seems rather inadequately evaluated. 

Although, the underlying intention behind the provision is to ensure flexibility, its subjective 

nature could prove detrimental to the Convention in its entirety.  

Further, as stated before, the liberty of reservations provided under the Convention may end up 

having negative implications in the future wherein States misuse the provision to apply the 

Convention as their convenience. Additionally, another impediment to its uniform application 

is the opt-out clause that permits parties to refuse enforcement of the settlement agreement if 

the same is contrary to the terms of the settlement agreement. Although, chances of parties 

opting out of the application of the Convention is somewhat low, it still is in fact a possibility.  

                                                      
29 Ibid.  
30 Alison FitzGerald and Thomas Hatfield, The Singapore Mediation Convention, NORTON ROSE FULBRIGHT 

(September 2019) https://www.nortonrosefulbright.com/en-us/knowledge/publications/b5906716/the-singapore-

mediation-convention.  
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Apart from the text of the Convention, there are a few other factors that might contribute 

towards hindering the growth of the Convention. For instance, one factor is its limited 

application. Unlike the all-encompassing New York Convention that covers arbitration and 

litigation as well, the Singapore Convention on Mediation is limited to just mediation.31 In fact, 

settlement agreements that are enforceable as an arbitral award are specifically outside the 

purview of the Convention. Given that, huge international deals usually do not limit their 

dispute resolution methods and thereby prefer their agreements to incorporate elaborate dispute 

resolution mechanism, the Convention may take some time to gain commercial popularity.  

Furthermore, it is crucial to highlight the dearth of national laws on mediation across various 

jurisdictions. For the Convention to have a bright future, it is of utmost importance that the 

States come up with domestic legislations on mediation. In this respect, the Model Law shall 

definitely help the signatories to enact domestic laws in pursuance to the Convention.  

VII. CONCLUSION 

For long, the lack of enforceability of international mediation settlement agreements has been 

a stumbling block to the acceptance of mediation as a mechanism for alternate dispute 

resolution. In this context, the Singapore Convention on Mediation is going to be a game-

changer for enforcement of cross-border mediated settlement agreements. The flexible nature 

of the Convention, for instance in keeping a broad approach while defining mediation will also 

solve key issues such as the inconsistency between the terms “mediation” and “conciliation”. 

However, in spite of its promising approach, it is crucial to bring convergence on the various 

issues mentioned above in order to truly make mediation a predominant tool for resolving 

international commercial disputes. 

***** 

                                                      
31 Ashutosh Ray, Is Singapore Convention to Mediation what New York Convention is to Arbitration, KLUWER 

ARBITRATION BLOG (August 31, 2019) http://arbitrationblog.kluwerarbitration.com/2019/08/31/is-singapore-

convention-to-mediation-what-new-york-convention-is-to-arbitration/.  


