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ABSTRACT 

Courts have settled on requisite mechanisms under copyright infringements in the current 

digital marketing scenario for securing the rights of the original makers in accordance 

with the public policy. Even after such well-established and stringent frameworks, trivial 

matters keep occurring in the court of law.  The Division Bench in Super Cassettes 

Industries Pvt. Ltd. and Ors. Vs. Trimurti Films Pvt. Ltd. and Ors. upheld the judgment 

given by the Single Bench of Bombay High Court to restrain the appellant to release the 

film “Badshaaho” due to its infringing song “Keh Doon Tumhe”. The appellants had 

procured the right to use the sound recording from the respondent. The appellant was of 

the belief that when the sound recording rights are obtained, the arrangement in that 

regard would subsume the original literary, dramatic, musical and artistic work. The court 

observed that the appellants had only the sound recording rights as per the agreement and 

not literary and musical rights.  This case is important as it re-iterated that sound 

recording, literary and musical works are different works entitled to separate copyright 

protection, selling the rights in sound recording do not include rights in literary or musical 

works. 

Keywords- Copyright Infringement, Sound Recording, Literary and Musical work, 

Reproduction Rights. 

 

I. INTRODUCTION 

In general terms and under globally accepted norms, copyright infringement is reproduction, 

distribution, public display or performance of original work into derivative work without 

authorization from the copyright owner. Courts in India have established certain tests as well 

as frameworks to determine what and which works constitute to be under the copyright 

infringement regime. Only for these works the owner can claim protection against any breach 

or infringement. Once a copyright infringement is proven, there are certain remedies available 

                                                      
1 Author is a student of Symbiosis Law School, Noida, India. 
2 Author is a student of Symbiosis Law School, Noida, India. 



1303 International Journal of Law Management & Humanities [Vol. 3 Iss 4; 1302] 

© 2020. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

to the copyright owner or artists in some case. The most prominent sought remedy is of interim 

injunction, which as a matter of fact was considered and given in the current case as well. It 

mostly arises in cases where usage of literary and musical work, background score, clip, sound 

recording, and cinematography is taken up in other work without taking consent and permission 

of the original owner. The other civil remedy available is the pecuniary remedy. The clear 

distinction between the various works in which copyright subsists has been provided in The 

Copyright Act, 1957.  In the fabled case of R.G Anand v. M/s Delux Films 3, Hon’ble Supreme 

Court in relation to copyright infringement along with other statements opined, “Where the 

reader or the viewer pursuant to having read or seen both the works is undoubtedly of the 

opinion and gets an unmistakable impression that the subsequent work appears to be a copy 

of the original.”. 

The following tests determine copyright infringement: 

a. Average viewer test: If after virtue of the material/ work, an average viewer considers 

it to be a copy of the original work, it is copyright infringement. In the case of Zee 

Telefilms Limited v. Sundial Communications Private Limited4 this test affirmed and 

belabored the position in R.G Anand Case.  

b. Substance/Kernel assessment test: If the copied/plagiarized part of the work is not 

integral enough and the whole work can sustain without it then no copyright 

infringement is deemed to be existing. This test assesses the significance of the copied 

portion on the rest of the work. 

II. FACTS 

The case is an appeal requesting quashing of order given by the High court in the previous case 

Trimurti films Pvt. Ltd. vs Super Cassettes Pvt. Ltd. & Others  5 

The respondent/plaintiff filed a Suit against the appellants in this Court and under The 

Commercial Courts, Commercial Division and Commercial Appellate Division of High Courts 

Act, 2015 (for short, 'the Act No. 4 of 2016'). It is one of the biggest and oldest film production 

houses in India and it has produced several films which have been super hits. One of the film 

titled and involved in the present proceedings is 'Deewar'. The respondent/plaintiff produced 

this film and it is stated that it is the owner of the copyright in this film and the underlying 

works in it. The appellants before us (original defendant Nos. 1 to 5) are co-producers of a film 

                                                      
3(1978) SC 1613. 
4  (2003) (5) BomCR 404. 
5 (2017) Bom 459. 
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titled 'Baadshaho'. That film is finished and scheduled for release. The 6th defendant is 

impleaded as the distributor of this film. The plaintiff/respondent said that the film “Deewar” 

was released in 1975. The film received the awards in various categories in most recognized 

award shows. It was ranked as a super hit film of 1975. The film contains some songs and one 

of the songs "Keh Doon Tumhe" was part and parcel of this film. The songs and music of this 

film are also immensely popular. The Plaintiff/respondent had engaged the services of a lyricist 

and music composer for the music production of the film “Deewar’ which included the song 

“Keh Doon Tumhe”. Separate contracts were executed of service with both the music composer 

and the lyricist. Trimuti Films (producer) became the exclusive owner of the copyrights of the 

musical composition and lyrics of the song “Keh Doon Tumhe”. In January 1974, Plaintiff 

entered into an agreement with Polydor India Limited (now Universal Music India Pvt. Ltd.) 

under which the Plaintiff granted Polydor, “the right to make and sell gramophone records of 

the songs of the film “Deewar” and the mechanical reproduction rights for the limited purpose 

of making and selling gramophone records”. 

By a letter dated 15th May, 2008,  Universal confirmed the position with regard to the rights 

of the plaintiff in respect of the songs of various films of the plaintiff, including the film 

"Deewar" and therefore, the original works in the song/sound recordings of the song in question 

as that of the plaintiff. The cause of action for the institution of the Suit arose on 7th August, 

2017 when the plaintiff came across an article titled "Beyond the Deewar for Emraan, Esha" 

along with the sub-title "The actors are reviving yesteryear hit 'Keh Doon Tumhe' for Milan 

Luthria's new action thriller". This article appeared in the newspaper Mumbai Mirror Edition 

dated 6th August, 2017.Reading this, the Plaintiff approached the Bombay High Court for an 

injunction restraining the Defendants from releasing the film “Baadshaho” with the infringing 

song, “Keh Doon Tumhe”. The Defendant contended that it was not an infringement as it has 

procured the right to use the sound recording from Polydor (Universal).  

III. ISSUES RAISED 

1. The most important issue raised in the aforementioned copyright infringement case was 

whether separate copyrights exist for sound recording and literary and musical work or not 

as per Section 13 (1)(a)6 Section 13(1)(c) 7 and Section 13(4) 8 of The Copyright Act, 1957.  

                                                      
6 (1) Subject to the provisions of this section and the other provisions of this Act, copyright shall subsist throughout 

India in the following classes or works, that is to say,-- 

(a) original literary, dramatic, musical and artistic works. 
7 [sound recording]. 
8 The copyright in a cinematograph film or a [sound recording] shall not affect the separate copyright in any work 

in respect of which or a substantial part of which, the film, or, as the case may be, the [sound recording] is made. 
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2. Whether Polydor India Limited (now known as Universal Music India Pvt. Ltd.) was 

entitled to the sole right of production, reproduction, sale, use and performance under the 

agreement and had absolute discretion to authorize any person, corporation or firm to 

manufacture, sell or catalogue records of all or any titles recorded/ re-recorded.  

IV. ARGUMENTS ADVANCED 

The respondents (plaintiff) filed a suit against the appellants (defendants) in the High Court of 

Bombay claiming that the song “Keh dun Tumhe” from the motion picture  

“Deewar” was used in the movie “Badshaaho” supposed to be released in 2017. The given 

copyright infringement case is an appeal to that. The respondent/ plaintiff produced this film 

and as per paragraph 1 of the judgment 9they are the owner of copyright in the film as well as 

the underlying works.  

Learned counsel for the appellant/defendant contended that as per the agreement dated 2nd 

January 1974 between the respondent/plaintiff Company and Polydor India Limited; now 

known as Universal Music India Pvt. Ltd.; the respondent/plaintiff cannot impulse to have any 

rights in the sound recording. Once the rights were given up, no authorization or permission 

thereof was required to be taken from the respondent/plaintiff in the given matter. The counsel 

shredded light on Section 210 of The Copyright Act 1957, particularly focusing on the 

definitions of the words “record”, “recording” and “work” as well as on Section 311 and Section 

412  of the given act.  

The main argument put forward by the learned counsel for the appellant/ defendant invited 

focus on Section 1313 and Section 1414 of the Copyright Act, 1957 claiming thereof that 

copyright shall not subsist in any record made in respect of a literary, dramatic or musical work, 

if in making the record, copyright in such work has been infringed. The term “sound recording” 

has been subsumed with “literary, dramatic or musical work” by the appellant/defendant 

counsel.  The underlying right to the original song has been ceased to exist considering it was 

given up by the plaintiff company when they signed the agreement with Universal India Pvt 

Ltd to make gramophone records. Asserting the order given by the learned Single Judge to be 

                                                      
9Trimurti Films Pvt. Ltd v. Super Cassettes Industries Pvt. Ltd. & Others.  
10 (xx) “sound recording” means a recording of sounds from which such sounds may be produced regardless of 

the medium on which recording is made or the method by which the sounds are produced.  
11 Meaning of publication- For the purposes of this Act, “publication” means making a work available to the public 

by issue of copies or by communicating the work to the public.  
12  When work not deemed to be published or performed in public- Except in relation to infringement of copyright, 

a work shall not be deemed to be published or performed in public, if published, or performed in public, without 

the license of the owner of the copyright.  
13 supra, note 4. 
14 (a)(i) to reproduce the work in any material form including the storing of it in any medium by electronic means; 
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biased only on some submissions, the appellant/defendant counsel argued that as far as the 

literary, dramatic or musical work is concerned, then rights thereto subsume with the 

cinematograph film or sound recording.  

The counsel relied on the landmark case of Indian Performing Right Society Ltd. V. Eastern 

Indian Motion Pictures Association &Ors15 along with other cases.  The relevant portion of the 

judgment 

“12. The respondents argued that the soundtrack is part of a cinematograph film by virtue of 

Section 2(f) of the Act. They further argued that cinematograph film is copyrighted under 

Section 13(1)(b) of the Act and Section 14(1)(c)(ii) of the Act confers on the owner of copyright 

the right to be seen in public and in so far as it consists of songs to be performed in public. 

Hence the permission of composers of lyrics or music is not required for a movie to be seen in 

public and no fees are required to be paid to IPRS. They have further argued that Section 17(b) 

will apply because if the producers hire someone to make music or lyrics as part of a film for 

consideration, it confers separate copyright on a cinematograph film and the producer can 

exercise both the rights under Section 14(1)(c)(ii) and 13(4) of the Act. “ 

To this the learned senior counsel for the respondent/plaintiff argued that the defendants have 

no say regarding the agreement between the plaintiff and music composer R.D Burman as well 

as the writer/poet (lyricist) Mr. Sahir Ludhianvi. None of them or their heirs have ever 

questioned any ownership of right till date.  

Further the counsel submitted that Universal is aware of the limited rights acquired from the 

agreement dated 2nd January, 1974. Claiming the decision of the learned Single Judge to be 

fair, the counsel said that correct legal principles were applied and no factual error was made. 

The appellant’s (plaintiff’s) claim that Universal was permitted to modify or use or alter the 

underlying works, namely the lyrics and the musical tone as it is subsumed with the sound 

recording rights was stated inexact and erroneous by the plaintiff counsel. Along with this the 

learned senior counsel also submitted that through factual evidences and admissions the limited 

scope of the rights has been accepted by Universal in writing even far back as May 2008.  

V. COURT’S REASONING 

The court observed that the plaintiff/respondent is right in challenging that the defendants 

should not be allowed to challenge the conditions and the terms of the agreements between the 

plaintiff/respondent and the lyricist and the plaintiff/respondent and the music composer. 

                                                      
15 (1977) 2 SCC 820. 
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Though the agreements were termed as that of employment but of service and the services were 

done for a remuneration by these persons and consequently, they were free to allow use of their 

works by anybody, including the appellants/defendants, the division bench did not allow the 

defendants to argue on the contents of the agreements with the lyricist, the music composer 

and the plaintiff.  

It was observed by the court that the Appellant/ defendants were not right in putting forward 

that when the sound recording rights are obtained would subsume the original literary, 

dramatic, musical and artistic work. If these works are clearly and distinctly defined and 

understood by law, then, the copyright must subsist distinctly in them. It cannot be that they 

are defined and recognized as distinct classes of works, but the copyright therein is one and the 

same. The court observed that the appellants had only the sound recording rights as per the 

agreement and not literary and musical rights. The court said: 

“A bare perusal of this provision and particularly Sub-section (4) thereof completely falsifies 

the argument of Mr. Kadam. If the positioning of the right is as projected by Mr. Kadam, then, 

there was no necessity of an agreement between the plaintiff and M/s. PIL. That such an 

agreement dated 2nd January, 1974 was necessitated means the said entity was required to be 

authorized by the plaintiff to do the acts enumerated in Section 14(1)(d)16. Else, the acts 

enumerated in Section 14(1) (c) 17in the case of a cinematograph film if authorized to be done, 

there was no necessity to specify what a record means and what does recording signify [see 

Sections 2(w)18, 2(x) 19and 14(1)(d)20]. Hence, it is futile to urge that the underlying works, 

namely, the lyrics and musical tune of the infringing song is subsumed in the rights conferred 

in favor of M/s. P. I. L.  

The appeal that was filed in the Division Bench of the High Court of Bombay was also 

dismissed and upheld the order of the Single Bench in totality. 

***** 

                                                      
16 (ii) to sell or give on commercial rental or offer for sale or for such rental, any copy of the film. 
17 (v) to make any adaption of the work. 
18   omitted clause (w) by Act 38 of 1994, s. 2 (w.e.f. 10-5-1995) "record" means any disc, tape, perforated roll or 

other device in which sounds are embodied so as to be capable of being reproduced therefrom, other than a sound 

track associated with a cinematograph film; 
19 “reprography” means the making of copies of a work, by photocopying or similar means. 
20 supra, note 14.  


