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  ABSTRACT 
This article takes the subjective analysis on the recent rise of sedition charges and 

suppressed right to dissent. In the Indian Democracy, the innate right of freedom of speech 

is not absolute because the constitution itself states reasonable restrictions to protect the 

integrity, security, and unity of the state. This is why some of the outrageous laws which 

can be easily misused in order to hide the real narrative and criticism against the 

government are still in existence. This article holds the holistic viewpoint on the thin line 

between hate speeches and necessary criticism. The difference is causing people years in 

custody without getting fair trials. As a part of Judicial Activism, the Supreme Court 

benches reiterated the landmark judgments that are the extension to describe when sedition 

laws can or should be charged on the accused. The rising cases of sedition charges where 

more than 3/4th of the accused were acquitted fairly are the depiction of how the laws are 

being overused to set in the fear against racing the voice of dissent. It is prominent to use 

the freedom of speech justifiably without being afraid of law enforcement. The article 

narrows down the issue and suggestions as a path to improvement. 
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I. INTRODUCTION 
Democracy was adopted by our forefathers who fought for our freedom with the colonialists. 

For years, India saw autocracy and aristocracy. The leadership of Britishers ruined the reins 

and demolished our country but due to the immense and powerful unity of our country, we got 

our freedom back. Our forefathers vowed to never let such a state arise in our country again, 

that is why they drafted and adopted the Constitution of India. Our constitution is the lengthiest 

written constitution in the world. One of the most exceptional features of our constitution is 

fundamental rights which were inspired by the Constitution of the United States of America.  

They provide the basic rights which are fundamental for dignified and quality living. One of 

the constitutional rights mentioned is the Right to freedom of speech and expression. The most 

 
1 Author is a Lawyer at Delhi, India. 
2 Author is an Advocate at A.K. Vali and Co. 
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innate right which was not given to our natives by the Britishers was this fundamental right 

and it cost a lot of people their own lives. Indians were not allowed to speak against the 

government or if they did, they were penalized with a fine or imprisonment. This is in simpler 

words called the Right to dissent or right to disagree. The right to dissent is the key part of the 

right to freedom of speech and expression. 

II. FREEDOM OF SPEECH – NOT AN ABSOLUTE RIGHT 
Since it is our birthright to express anything we want through the means of words, gestures, 

scriptures, paintings, or writings, freedom of speech is instrumental in determining the 

parameters of democracy. The right to dissent can accompany criticism. Though this right is 

fundamental but not absolute in nature. Instead, the constitution itself provides some reasonable 

restrictions on these fundamental rights. The grounds are public order, security, and integrity 

of the state. To maintain public safety these restrictions are given but they do not prohibit one 

to use their right to dissent, rather they give a passage to use them in a way that does not 

provoke mass rebellion and harm to the integrity and unity of the state.  

Within a mixed society, people belong to different castes, races, genders, communities, and 

citizens belong to different states. There has always been some basis on which people were 

divided and separated. Over time, it was observed that one class or a group always exploited 

the minority group whether verbally, financially, or physically. Then after a long time came 

laws that governed such actions and imposed sanctions or punishments if crossed the 

permissible limit of its usage however they were not eccentric towards the speech and its 

purview. 

It is not difficult to slip from dissent to hate speech if one is not conscious of words. Hate 

speech derives its power from Article 19 of the Indian Constitution which entitles every citizen 

right to freedom of speech and expression which is subject to reasonable restrictions for 

preserving “decency, public order or morality”. India prohibits hate speech by various sections 

of the Code of Criminal Procedure, the Indian Penal Code, and by other laws which put curb 

freedom of speech and expression under Article 19. Likewise, Section 95 of the Code of 

Criminal Procedure gives an autonomous power to the ruling side or government to declare 

certain publications as forfeited, if it appears to be offensive or incisive from the perspective 

of state government to make it punishable under Section 124A or Section 153A or 153B or 

Section 293 or Section 295A of the Indian Penal Code. 
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III. SECTION 124-A – SEDITION  
Sedition as an offense is committed when any person by words, either spoken or written, or by 

signs, or by visible representation, or otherwise, brings or attempts to bring into hatred or 

contempt, or excites or attempts to excite disaffection towards the government established by 

law in India. 3 

There is no standard to measure what is sedition and what is not. In vague terms, the speech 

which does not excite or attempt to excite hatred, contempt, or disaffection towards the state 

will not constitute an offense. The punishment under Section 124A can range from 

imprisonment from three years to a life term with or without the fine.  

In recent times, the sedition law mentioned under Section 124A has been used in unnecessary 

cases as well. This shows that the punishment provided under these laws can be misused by 

the state on their whims and fancies.  

IV. ARE SEDITION LAWS MISUSED TO HIDE THE CRITICISM? 
Recent cases like Safoora Zargar and her involvement in anti-CAA protests, Umair Khalid’s 

sedition controversy, and Farmers protests against Farm laws have shown that the government 

can invoke sedition charges without any grounds at any time. In the past seven years, there 

have been hundreds of cases registered under the sedition laws. According to NCRB data, cases 

of sedition have risen in 2019, wherein only 3% of these cases resulted in convictions.4This 

reflects that government does not want their criticism, dissent, or even fair feedback from the 

citizens.  

From the unbiased viewpoint, Sedition laws are the colonial laws in the times of democracy 

where the spirit of democracy is being broken and tarnished, every time someone is arrested 

for being vocal or taking a stand against a state policy or action. The right to dissent has many 

obstructions standing in its way. Laws like the Unlawful Activities (Prevention) Act, 1967 

(UAPA) or Section 124A would not let someone speak their minds without the fear that they 

might be charged for that.  

Section 124-A was used to suppress the freedom movement during British Raj. The irony 

stands here as the same draconian law is used as a tool to quiet the citizens of independent 

India. Now, these laws are used to completely shut out the contrarian views of the citizens in 

 
3 Indian Penal Code, 1860, 124-A, No. 45, Acts of Parliament, 1860 (India)  
4 Dipankar Ghose, NCRB report: Sedition cases up in 2019 but conviction at all-time low, The Indian Express, 

(Oct 2, 2020, 4.30 AM), https://indianexpress.com/article/india/ncrb-report-sedition-cases-up-in-2019-but-

conviction-at-all-time-low-6664179/  
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any matter. Lower courts in many instances failed to comply with the parameters while 

considering sedition cases. This is a lack of percolation and needs to be addressed. 

Judiciary has claimed many times that sedition laws should only be used in extreme cases and 

not casually. In Kedar Nath v. The State of Bihar5, the Supreme Court held that Section 124A 

should only be invoked when there are circumstances involving an intention of causing 

disturbance to law and order. Though the judiciary upheld the constitutionality of the sedition 

laws but limited the application by distinguishing between vigorous critical speech against the 

government from acts of creating disorder, disturbance of law and order, and incitement of 

violence.  

In Balwant Singh v State of Punjab6, it was held that sloganeering which does not lead to any 

public response did not amount to sedition. 

V. WAY FORWARD 
Judicial activism is a means to reduce the cases and keep the government within the ambit of 

the law. 

Judiciary is not only an interpreting or judicial body anymore. In recent times, it has initiated 

activism which also takes suo moto cases and suggests legislative bodies some valuable inputs 

in governance.  

Is Repeal the existing laws correct? 

We cannot repeal these laws because they are needed to keep communal violence and 

insurgency activities like Naxals in check. But it is an urgent need to classify the offenses 

precisely. This shall avoid misuse by the state.  

Education and Awareness 

Expanding the awareness of what amounts to sedition will provide the necessary information 

to the public. This way people can support opposing views and accept that they are one of the 

pressure groups which are vitally important to run this democracy along with other organs.  

Narrowing down the definition 

It is crucial to narrow down the definition to avoid vague interpretation. It shall also be 

including the issues about the territorial integrity of India.  

 
5 AIR 1962 SC 955 (India)   
6 (1995) 3 SCC 214 (India) 
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VI. CONCLUSION 
One way of protecting free speech is by focusing on procedural reforms. These reforms render 

the malicious use of these laws more difficult. It is crucial to convert all the speech-related 

offenses as the bailable offenses. This would reduce the damaging impact of using arrest and 

custody as a way of harassing anyone who is willingly exercising their rights under Article 

19(1)(a). Via procedural reforms, one can raise the burden of proof in the name of the claimant 

instead of accepting the claim at the face value. The courts shall also take regular actions 

against malicious complaints.7 

Dissent and democracy are closely associated. It is essential and required to keep this right 

intact. Nobody deserves autocracy in the veil of democracy after years of fight and sacrifice. It 

is only just and fair to stand up for the opinions if they are not causing any disturbance to the 

unity and security of the state.   

We need to talk about the sedition laws until we find the answers to all the people who were 

unfairly imprisoned just because they rose their voices against the government in the name of 

criticism. It is a free country and regular malicious charges of hate speeches are only tarnishing 

the lining of democracy. 

***** 

 
7 Indian Cultural Forum, Scroll.in, At what point can free speech cross over to seditious territory – and who 

decides?, (Jun 17, 2016, 6.30 AM), https://scroll.in/article/809794/at-what-point-can-ones-exercise-of-free-

speech-cross-over-to-seditious-territory-and-who-decides  
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