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The Concurrence of Intellectual Property 

rights and Traditional Knowledge 

 
RANI MOL. D1 

 

ABSTRACT 

This paper tries to understand the relationship between intellectual property rights and 

traditional knowledge by examining the relationship between the TRIPS agreement and 

Convention of Biological Diversity. Initially, it was the concept of ‘common heritage of 

mankind’ which guided people while dealing with the natural resources across the globe. 

Genetic resources were moving freely with no restrictions. The knowledge associated with 

these resources was also moving freely. With the progress in trade and development, the 

exploitation of each resource and its privatization took place.  

The distributions of biological resources were unequal in developing and developed 

countries. The developing countries were rich in its biological diversity whereas the 

developed countries don’t have enough biological resources. Instead they were having 

technology to utilize these resources and convert them into other forms of products.   

Slowly, something that belonged to all of us was converted into the hands of a few. This 

flow of resources was being regulated through a property mechanism. Industrialized 

nations were taking these resources out of the common pool and were then restricting its 

use. This they did with the help of intellectual property rights. 

The local and indigenous communities were left with no shares and benefits arising out of 

these resources and the knowledge associated with these resources. It is very interesting to 

look upon the concept of traditional knowledge and intellectual property and to examine 

how IP is used to protect TK. 

 

I. INTRODUCTION 
Traditional knowledge and intellectual property issues had always placed themselves in the top 

debates. The relationship between intellectual property standards and the practices of 

indigenous groups has become a major item of work in international forum such as the World 

Intellectual Property Organization (WIPO), the World Trade Organization (WTO), the Food 

and Agriculture Organization (FAO) and the Conference of the Parties (COP), to the 

 
1 Author is a Research Scholar at IUCIPRS, CUSAT, Kerala, India. 
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Convention on Biological Diversity (CBD).2 It has been the concern of the least developed and 

developing nations that their resources were prone to bio-piracy. Using intellectual property 

mechanisms, especially patents related to biotechnology, the wests were taking bio-resources 

and the knowledge associated with it. 

The concept of giving a property status to the genetic resources started from the 1980’s. The 

interesting sarcasm was that the raw materials for making the bio-products were taken out of 

the biodiversity of the poor developing nations and was utilised by the technology rich 

developed nations of the North. The North was just minting money out of the resources from 

the South and the South didn’t receive any benefits arising out of the utilisation of these 

resources. Adding to this, the North also began to use the TK associated with biological 

diversity to prospect the valuable traits of GRs.3 Flavouring the resultant products with IPRs 

finally converted the developing countries the consumers of their own knowledge and of the 

technology of the North.4 There was thus a need for the regulation of access to the genetic 

resources and this was done with the CBD. 

The Convention of Biological Diversity was the first document which gave the States sovereign 

rights over its biological resources. In one way, it conferred the ownership of these bio-

resources to the respected states and thereby took away the notion of free access based on res-

nullius, res- communis etc. But even after the adoption of CBD, bio-piracy and the 

misappropriation of genetic resources continued. The Bonn Guidelines on Access to Genetic 

Resources and Equitable Sharing of Benefits Arising out of their Utilization was introduced in 

2002 to carry measures to ensure ABS mechanism. The Bonn Guidelines proved to be a failure 

as it was non-binding in nature. Another attempt to ensure ABS was to make obligations within 

the TRIPS Agreement to ensure a fair and equitable sharing of benefits. This was also a failed 

attempt as there was no agreed consensus on the introduction of such obligations into the 

TRIPS. 

II. THE CONCEPT OF TRADITIONAL KNOWLEDGE 
Traditional knowledge is something that is developed, preserved and adapted with the time and 

is backed by long usage and experience, which is usually associated with a collective 

 
2 Peter Drahos,’’ Towards an International Framework For the Protection of Traditional Group Knowledge And 

Practice’’pp.1-43 at p.6 
3 See Graham Dutfield, Intellectual Property Rights, Trade and Biodiversity, Earthscan Publications Ltd, London 

(2000), pp.65-67 
4  Paul Gepts, “Who Owns Biodiversity and How Should the Owners be Compensated?”, Plant Physiology,  Vol. 

134, (April 2004) pp. 1295–1307; Cecilia Oh, “IPRs and Biological Resources: Implications for Developing 

Countries”, JIPR Vol.8 (September 2003),  pp.400-413 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
1558 International Journal of Law Management & Humanities [Vol. 4 Iss 2; 1556] 

© 2021. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

community. “It is known that traditional knowledge has been used in many industries as 

starting point for new product development, in sectors such as food and beverages, 

pharmaceuticals, agriculture, horticulture and personal care and cosmetics, and it remains a 

significant resource for many commercial research and development programs.’’5 

There have been various efforts to define the concepts of traditional knowledge, indigenous 

knowledge, and indigenous peoples, but there are so far no universally adopted definitions.6  

Different persons define them differently depending on their intellectual persuasion and 

professional interest.7 And many often use the concept of traditional knowledge 

interchangeably with that of indigenous knowledge.8 The knowledge is considered to be 

tradition-based. It is “traditional” because it is created in a manner that reflects the traditions 

of the communities, therefore not relating to the nature of the knowledge itself, but to the way 

in which that knowledge is created, preserved and disseminated 9 

The WIPO Fact Finding Mission’s definition of traditional knowledge almost considers as 

territory specific and it accept that innovations could be based on traditional knowledge. 

Traditional knowledge imbibes practices, culture and experience passed on from generation to 

generation. The nature of traditional knowledge is dynamic as it changes with the needs of 

people. The indigenous people – who is considered less developed, has however themselves 

built their technologies to preserve these traditional knowledge along with preserving and 

protecting the biodiversity. 

III. THE CONCEPT OF INTELLECTUAL PROPERTY RIGHTS 
Intellectual property rights (IPRs) are private, individual rights. “These are the legal protections 

given to persons over their creative endeavours and usually give the creator an exclusive right 

over the use of his\her creation or discovery for a certain period of time”.10 Protection of 

intellectual property is done by means of patents, copyrights, trademarks, trade secrets etc. On 

terms of biodiversity, patents take up the dominant form of IP protection. The case of traditional 

knowledge of indigenous and local peoples has opened debate on the adequacy and ethics of 

 
5 G.Dutfield, ‘’Developing and Implementing National Systems for Protecting Traditional Knowledge: 

Experiences in Selected Developing Countries’’, in: S. Twarog/ P. Kapoor (eds), Protecting and Promoting 

Traditional Knowledge: Systems, National Experiences and International Dimension, 2004, 141 et seq. 
6 Dr John Mugabe,’’ Intellectual Property Protection and Traditional Knowledge- An exploration in International 

policy disclosure‘’pp.1-29 at p.1 
7 Ibid 
8 Ibid 
9 Elements Of A Sui Generis System For The Protection Of Traditional Knowledge, World Intellectual Property 

Organization, Intergovernmental Committee On Intellectual Property And Genetic Resources, Traditional 

Knowledge And Folklore, 3rd Sess., 2002, WIPO/GRTKF/IC/3/8 
10 TRIPS Material on the WTO Website, World Trade Organization.  Available at: http://www.wto.org/english/tr 

atop_e/trips_e/trips_e.htm 
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intellectual property protection.11 

The North has been using IP rights for the appropriation of genetic resources. The African 

countries have expressed their view about the difficulty in understanding whether TK has been 

incorporated into a new product. “...The lack of development is so extreme in least-developed 

communities and the forefront of biotechnological development so advanced- that there is 

limited capacity to understand what is contained within traditional knowledge and genetic 

resources that is being used in new products up for patenting. So those communities also do 

not understand how to get advantages from the use of their resources, he said, because they do 

not know what of those resources is inside the new product.”12 

IV. PATENT AND TK 
One reason to link patents with TK is of course, to gain profitability from such inventions based 

on TK. The field of Biotechnology witnesses a large number of inventions that are based on 

TK and GRs. With regard to protect traditional knowledge using patents, one can observe that 

there is inherent difference between the concepts of patent and that of traditional knowledge. 

TK is something that is collectively held and is passed on from generation to generation. In 

patent, there should be a true and first inventor; there is a need for an inventive step. But how 

can one identify the true and first inventor of TK and how is inventive step in TK identified? 

Patent applicants must supply a single act of discovery, but in TK, how can such an act be 

traced? Patent specification must be written in an exact way prescribed, how can TK be laid 

down in such a way- because if TK is laid in such a way, that can lead to bio piracy. In case of 

TK, who can bear the cost of litigations and the costs of challenging the infringements? Patent 

is given after looking certain criteria of novelty, inventive step and industrial application. Non 

obviousness etc. the non-obviousness is determined by a person skilled in the art. In TK, who 

is this person skilled in the art? Another question is how can a term of protection be fixed for 

TK as in patent? 

To examine the relationship between TK and GR one should try to examine the relationship 

between the IP based Agreement i.e. TRIPS and the Bio-Diversity base Agreement i.e. the 

CBD. Regarding this relationship there are different arguments and opinions. A group of 

countries are of the view that there is no conflict between the Convention of Biological 

Diversity and TRIPS agreement. Some says that it can be made mutually supportive by making 

 
11 Dr John Mugabe,’’ Intellectual Property Protection and Traditional Knowledge- An exploration in International 

policy disclosure‘’pp.1-29 at p.10 
12  From IP Watch, July 30, 2008 entry, available at http://www.ip-watch.org/weblog/index.php?p=1184 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
1560 International Journal of Law Management & Humanities [Vol. 4 Iss 2; 1556] 

© 2021. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

appropriate measures in the national legislations while some others are of the opinion that there 

is a need of an international action to make both the agreements mutually supportive. Another 

group of countries opines that there is inherent conflict between the two agreements and they 

need the TRIPS to be amended to remove such conflicts. 

While setting out the post-Doha work programme on the TRIPS Agreement, the Ministers 

instructed that the Council for TRIPS should examine, inter alia, the relationship between the 

TRIPS Agreement and the CBD.13 The above mentioned diverse opinions were submitted by 

different groups. 

Those who say that there is no conflict between the agreements, argue that these agreements 

have different objectives, which are non-conflictive and that they deal with different subject 

matter. Another argument is that when the criteria for patentability is properly applied it will 

ensure the grant of valid patents over inventions that use genetic material and they are of the 

view that such patents do not prevent compliance with the provisions of the CBD regarding the 

sovereign right of countries over their genetic resources, prior informed consent and benefit 

sharing. 

V. BASIC VIEWS OF DEVELOPED AND DEVELOPING COUNTRIES 
For those developed countries who say that there are no conflicts between two the main 

arguments are as follows: 

CBD should be made compliant by using the access and benefit sharing mechanism and under 

bilateral contracts. The objectives of the CBD and Agreement on TRIPS do not conflict with 

each other. Making disclosure norms for products based on biological resources under TRIPS 

Agreement will violate the principles of non-discrimination based on fields of technology and 

thereby the basic principles of the Agreement. This in turn would be against Article 27 of 

TRIPS Agreement. Disclosure norms constitute an additional and unnecessary burden on 

patent applicants and patent offices and would affect compliance with reasonable procedures 

and formalities as laid down in Article 62.1 of the TRIPS Agreement. For making clear that 

invention which relates to traditional knowledge or biodiversity does not fall under patents, 

countries can establish appropriate databases. Thus they advocated that no change was required 

to amend TRIPS to fulfil the objectives of CBD. 

As against this, the views expressed by developing countries, who said that there is inherent 

conflict between the two agreements were as follows: 

 
13 Doha WTO Ministerial 2001: Ministerial Declaration, WT/MIN(01)/DEC/1, Para 19, available online 
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TRIPS by way of making certain genetic materials patentable, allows for the misappropriation 

of genetic resources by private persons. This is inconsistent with the sovereign rights enshrined 

in CBD.TRIPS Agreement undermines the provisions of prior informed consent and mutually 

agreed terms as it does not provide for any such mandates while dealing with biological 

resources. Hence this also falls against the CBD principles. There is no obligation in TRIPS to 

comply with CBD requirements. Even though an invention may be satisfying the patentability 

criteria, it need not be complying with the CBD requirements of prior informed consent for 

accessing the resources and sharing of the benefits arising out the utilization of the GRs14.It is 

further argued that national laws alone cannot prevent situations in which genetic materials 

may be used in the inventing process without taking PIC or MAT requirements under CBD of 

illegal access outside their national jurisdictions.15 Article 27.3(b) of the TRIPS Agreement 

must be amended so as to oblige all Members to make life forms and parts thereof non-

patentable.16 Given the vast breadth and depth of traditional knowledge, there is an inherent 

limitation of documentation in the form of databases since it cannot be completely 

comprehensive and exhaustive of all the traditional knowledge available in a 

country.17Moreover TK is based on oral traditions and it may exist as document in local 

languages, this is also a limitation. Requiring disclosure is just a reasonable procedure and 

technology involving bio resources is a different field, thus it may be only differentiation to 

require disclosure norms for such inventions and would not cause discrimination under Art 27 

of TRIPS. Article 29 of TRIPS thus should be amended to require disclosure requirement of 

origin of biological resources and associated TK. 

Basic Principles of CBD 

The main principle of Convention of Biological Diversity is that it recognizes the sovereign 

rights of State over the biological and genetic resources within its territory and it also 

recognizes that State can bring in effective laws to regulate access to these resources. Such 

access shall be made on ‘mutually agreed terms’ and on the basis of the principle of ‘prior 

informed consent’ of the person or the group which provides such resource. It also recognizes 

to make ‘fair and equitable’ sharing of benefits arising from access and use of the resources. 

 
14 Prabha S Nair, Thesis on INTERNATIONAL INITIATIVES FOR REGULATING ACCESS TO GENETIC 

RESOURCES, 2011 
15 See Note by the Secretariat, “The Relationship Between the TRIPS Agreement and the Convention on 

Biological Diversity, Summary of Issues Raised and Points Made”, IP/C/W/368/Rev.1 dated 8 February 2006; 

Also see Supra n.46; Supra n.28 p.7 
16 African Group, IP/C/W/404, IP/C/W/206, IP/C/W/163, IP/C/M/40, paras. 76 and 107, IP/C/M/36/Add.1, para. 

233, IP/C/M/28, para. 144;  Bangladesh, IP/C/M/42, para. 103;  Zambia, IP/C/M/28, para. 147. 
17 Statement made by India in the TRIPS Council Meeting. See, WTO, Council for Trade-Related Aspects of 

Intellectual Property Rights, Minutes of Meeting , IP/C/M/37/Add.1, November 2002, para 253 
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Every Contracting Party of the CBD shall make efforts to develop and carry out scientific 

research based on genetic resources provided by other contracting parties with the full 

participation of, and to the extent possible, within the countries supplying the genetic 

material.18 

Contracting Parties should adopt legislative, administrative and policy measures that could 

ensure effective participation in biotechnological research activities by those Contracting 

Parties, especially developing countries, which provide the genetic resources for such research, 

and where feasible in such Contracting Parties.19 

It also advocates for transfer of technology which is especially beneficial to developing 

countries. Such technology transfer shall be made to governmental institutions and private 

sector of developing countries. States should: (i) respect, preserve and maintain knowledge, 

innovations and practices of indigenous and local communities embodying traditional lifestyles 

relevant for the conservation and sustainable use of biological diversity, (ii) promote their 

wider application with the approval and involvement of the holders of such knowledge, 

innovation and practices, and (iii) encourage the equitable sharing of benefits arising from the 

utilization of such knowledge, innovations and practices.20 

CBD also recognizes the negative effect of Intellectual property rights on the objectives of this 

convention which is why it says in Article 16.5 that IPR’s should run supportive of and not 

counter to the objectives of CBD. 

Basic principles of TRIPS 

TRIPS were an agreement to facilitate an assurance that the private interests of the MNC’s are 

not compromised. The negotiating history of TRIPS shows how the MNC’s succeeded in 

making their private proposal to solve their own problem as an internationally binding 

agreement. Thus TRIPS mandates a minimum standard for IP protection, IP is defined as 

private right. 

It mandates countries to provide patents for products and processes in all fields of technology, 

subject to the tests of novelty, inventiveness and industrial use.21 It does not make a distinction 

on inventions related to bio resources. 

TRIPS recognizes patenting of ‘micro-organisms’, non-biological and microbiological 

 
18 Article 15 of CBD  
19 Article 19 of CBD 
20 Article 8(j) of CBD 
21 Article 27.1 of TRIPS 
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processes.22 Members are allowed to make limited exclusions from patentability are permitted 

on the grounds of public order or morality, and in respect of protection extended to human, 

animal and plant life or health.23 It also gives states the option for protecting new plant varieties 

through patents or through any other effective sui generis system.24 

It recognizes as one of its objective that the protection and enforcement of intellectual property 

rights should contribute to the promotion of technological innovation to the mutual advantage 

of producers and users of technological knowledge and in a manner conducive to social and 

economic welfare, and to a balance of rights and obligations.25 

VI. THE CBD-TRIPS RELATIONSHIP 
CBD was brought in 1993 to promote the fair and equitable sharing of biological resources 

whereas TRIPS was brought into force in 1995 to promote stronger IP protection. The 

objectives of these agreements are therefore different. However Article 22 of CBD says that 

CBD shall not affect the rights and obligations of any contracting party driving from an existing 

international agreement. 

Though TRIPS did not exist at the time when CBD came into force, the drafters of CBD were 

aware of the negotiations going on, the making of the Dunkell Draft etc. Specific provision in 

CBD which recognizes adequate effective protection of IPR is given in Art 16(2) of CBD. 

However in Article 16(5) it says IPR should not run counter to the objectives of CBD. Hence 

the legislators were aware about the drastic effect which IPR’s would have on biodiversity. 

This is evident from the preamble of TRIPS and Article 3 of the CBD. The preamble to TRIPS 

defines IP as private rights whereas Article 3 of CBD recognizes sovereign right over its 

biological resources. TRIPS is enforceable through the WTO dispute settlement mechanism 

whereas CBD is mostly non-enforceable. CBD is concerned with the loss of biodiversity and 

it recognizes the role of the local communities whereas TRIPS nowhere recognizes their role. 

CBD was brought into to stop misappropriation of resources. TRIPS enables people or 

institutions to patent a country’s biological resources or the knowledge associated with it in 

countries outside the country of origin of the resources or knowledge. This is the reason why 

our neem and turmeric was patented in US. Thus TRIPS actually facilitates the conditions for 

misappropriation of ownership rights over biological related knowledge. 

 
22 Article 27.3(b). 
23 Article 27.2. 
24 Article 27.3(b). 
25 See Biswajit Dhar, R.V.Anuradha on Access, Benefit Sharing, Intellectual Propery Rights: establishing linkages 

between the Agreement on TRIPS and the Convention on Biological Diversity. 
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TRIPS and CBD have different obligations which pull the countries in entirely opposite 

directions. The patent system in TRIPS has no mechanism for sharing benefits between IPR 

holders and knowledge holders.95% of the patents in Africa is held corporations of 

industrialized countries. This shows that patent system operates for the North. The TRIPS was 

not an apt forum for legislating rights related to biodiversity. Article 16(5) of CBD recognizes 

that IPRs do have a negative effect on CBD objectives. 

The nature of rights confined is also different in these treaties. CBD recognizes pre-existing 

rights. TRIPS recognize rights on the basis of novelty, inventive step and usefulness.PIC or 

MAT requirements for ABS of use of genetic resources and bio resources are not mandated in 

TRIPS. In contrast it requires countries to allow patenting of certain biological resources in Art 

27(3) (b). Bonn guidelines was introduced to serve as inputs for drafting or developing ABS 

mechanism with regard to Art 8(j), 10(c), 15, 16 and 19 of CBD. Though the Bonn guidelines 

and Nagoya Protocol of the CBD for benefit sharing is in place, there is no effort to bridge the 

gap between the TRIPS and the CBD in that instrument thus making little contribution from 

the side of the Protocol.26 

VII. CONCLUSION 
One cannot blindly agree to the point that CBD and TRIPS Agreement are mutually supportive 

and does not conflict each other. This difference of opinion with regard to the relationship of 

CBD and TRIPS Agreement is due to the point who wins and who suffers. The suffering part 

is upon developing countries as they are in need of protecting their bio resources and they seek 

a share from the benefits of their commercial utilization. 

Although the above mentioned issues were discussed as a part of Doha round, no proper 

solutions was reached. There needs more clarity regarding implementing PIC and MAT 

requirements and the way in which it can be enforced. The disclosure requirement should be 

effectively inbuilt within TRIPS so as to prevent such bad patents. An active participation of 

those who creates and maintains such knowledge has to be ensured. A workable solution so as 

to solve the gaps between the two agreements must be advised by the developing countries. 

***** 

 
26 Prabha S Nair, Thesis on INTERNATIONAL INITIATIVES FOR REGULATING ACCESS TO GENETIC 

RESOURCES, 2011 
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