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The Digital Marketing act and The Digital 

Service Act: Reforming the online world 
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  ABSTRACT 
The digital services act and the digital marketing act were long overdue legislation which 

was supposed to be introduced in European Union. The anti- competitive behaviour along 

with the obsolete legislation, incapable of dealing with the new age challenges, together 

gave rise to this new proposed legislation. While the DMA deals with the market aspect of 

the legislation by keeping a check on the Big-Tech or the gatekeepers, DSA on the other 

hand hold the service providers more accountable for their behaviour. EU is not the first 

to deal with such challenges; countries like Australia and France have witnessed similar 

problems in the past. This legislation is actually an inspired by the new code introduced in 

Australia where the service providers were held accountable, and made Big-tech like 

Google and Facebook payed their due to the local newspaper. With the introduction of this 

new act, it is nearly impossible for it to not have any effect on the other countries. This 

paper also discusses the impact this legislation will have on other countries like UK, US 

and India. 

 

I. INTRODUCTION  
The European Union will be presenting a package of two legislative proposals, the Digital 

service act (DSA) and the Digital marketing act (DMA). These two legislations will affect the 

operation of the big-tech companies drastically.2 The driving force behind this legislation is to 

check the big-tech companies and to help the small set-ups flourish outside the shadow of the 

big firms.3  

The intension behind the DSA is to strengthen the European Union service market and to 

clearly establish digital services’ responsibilities and liabilities. On the other hand, DMA which 

will specifically deal with the economic power of large online platforms (LoPs) acting as the 

“Gatekeepers”.4 DMA will help in confronting the concepts, the old behaviour or the ideas 

 
1 Author is a student at Amity Law School, Delhi, India. 
2 Silvia Amaro, EU announces sweeping new rules that could force breakups and hefty fines for Big Tech, CNBC, 

(Dec 15 2020, 11;56 AM),  https://www.cnbc.com/2020/12/15/digital-markets-act-eus-new-rules-on-big-

tech.html 
3 Ibid 
4 Meredith Broadbent, Digital services act, Digital Marketing act, and the new competition tool, Centre for 
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which did not give the new or the small local business a chance to grow. For the starters, there 

will be strict obligations or the rules that will be put in place to check the “Gatekeepers” and 

in case of non- compliance, there will be a mechanism put in force to make sure that the rules 

are adhered to. For example, if any company set up in the European Union fails to abide by the 

rule, will be subject to fine up to 10% of their worldwide turnover.    

This paper will review the ongoing conundrum regarding the two proposed concept and 

discusses possible effects of the upcoming legislation with regard to India, US and UK. Also, 

the background and the basic concept with respect to this legislation will be discussed.  

II. CONCEPT OF DMA AND DSA 
In January 2020, European Union put forward the idea of introduction of new Digital services 

and Digital marketing act. At present, the e-commerce Directives, issued in June 2000 was the 

main document dealing with the e-commerce liability in the EU. It was believed that a change 

for the betterment and the upliftment was must needed.5  

Digital marketing essentially means any form of marketing done through the means of phone, 

laptop or through the online platform. The promotion and the advertisement are done on these 

platforms and the business operates through these services.6 The Digital Markets Act (DMA) 

is a legislative proposal of the European Commission that intends to ensure a higher degree of 

competition in the European Digital Markets, by preventing large companies from abusing 

their market power and by allowing new players to enter the market. 7 Since this proposal is a 

package of the two legislation, the other legislation is the Digital services act.  

The benefits provided by the DMA will be,  

• Business users, who were dependent on the other businesses for their promotion, will 

no long have to be dependent and equal, fair and just opportunity will be provided to 

them in a free environment to grow.  

• The new innovators will no long have to adhere to unfair terms and conditions.  

• More number of options will be provided to the consumers to choose from.  

 
strategies and International studies, (Nov 10, 2020), https://www.csis.org/analysis/digital-services-act-digital-

markets-act-and-new-competition-tool 
5 Ibid 
6  Mail Chimp, https://mailchimp.com/marketing-glossary/digital-marketing/  
7 Silvia Amaro, EU announces sweeping new rules that could force breakups and hefty fines for Big Tech, CNBC, 

(Dec 15 2020, 11;56 AM),  https://www.cnbc.com/2020/12/15/digital-markets-act-eus-new-rules-on-big-

tech.html 
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• The Big-tech will actually have to work hard and not just gain advantage from their 

past dominance.8 

The term Digital services are the electronic mode of obtaining information from online 

platforms. This information is readily available which is easy to understand and access. These 

services could include the e-banking, submission of forms online and the list goes on.9 The 

Digital services Act aims to focuses on ensuring trust and safety online by increasing 

responsibilities, obligations, and liabilities for digital services providers.10 It is a means through 

which the fundamental right of all online users will be protected. 

III. THE NEED FOR THE NEW LEGISLATION 
Obsolete law are incapable of providing justice. The world is evolving faster then ever, and it 

is of the utmost importance for the laws to change with the changing time as well. Providing 

services online is more than acceptable and widely recognised as well. The online services did 

make the life simpler and also the services are provided faster. The online services are 

constantly evolving, so what was needed to be made sure was that the EU legislation evolves 

with it.  

One very unique feature of the online services is that it is global in nature. This means that it 

is not only confined in providing services in a particular, confined area but can provide all over 

the world. For example, Facebook is used and accepted all over the world but the main service 

providers are situated in US. What does that mean? This clearly establishes broad range of 

growth for the service providers. Specially, in EU, this gave the new or the small business a 

chance to grow.  

With power comes the responsibility, and so were these well-established service providers 

needed to be held accountable. As there is a broad consensus on the benefits of this 

transformation, the problems arising have numerous consequences for our society and 

economy as well.  

A core concern is the trade and exchange of illegal goods, services and content online. Online 

services are also being misused by manipulative algorithmic systems to amplify the spread of 

 
8 An Official website of European Union, https://ec.europa.eu/info/strategy/priorities-2019-2024/europe-fit-

digital-age/digital-markets-act-ensuring-fair-and-open-digital-markets_en, (Dec 15, 2020)  
9 Fedi Stephan, What is digital services delivery?, Kainzeko, (Jan 10, 2015)  https://www.kaizenko.com/what-is-

digital-service  delivery/  
10 Meredith Broadbent, Digital services act, Digital Marketing act, and the new competition tool, Centre for 

strategies and International studies, (Nov 10, 2020), https://www.csis.org/analysis/digital-services-act-digital-

markets-act-and-new-competition-tool 
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disinformation, and for other harmful purposes. The new challenges that came along with the 

new online world, needed to be contained to protect the fundamental rights of the online users.  

Thus, with the old law not being of utmost use in the new evolved era, the law had to be 

changed. The new legislation includes all the essential elements that were seen missing in the 

previous legislation. So, this change was long overdue and was about time it was introduced.11 

IV. THE LOP’S: PREVENT OR PROMOTE COMPETITION  
The EU is aiming to regulate the actions of LOP’s, also referred to as the ‘Gatekeepers’ or 

known as the largest digital platforms. What distinguish the LOP’s from other business is their 

number of users, the turn over. The motive is to level the field of play for all the business 

irrespective of their number of users or the annual turnover. Before the introduction of this 

regulation, the concept of ‘winner takes it all’ prevailed.12 This made the competition unfair. 

Some of the well-established Digital services falling in this category are, Google, Facebook, 

and Apple.  

Although the driving force behind this very legislation is the motive to get these BIG-TECH 

firms to check. But the main question arising here is if they are even a threat to the other 

businesses?  

While some would say that the existence of these very gatekeepers would motivate the young 

businesses to flourish and even provide then with the resources from time to time. But history 

is the witness to the dominance of these gatekeepers. This very act’s backbone is to get the big 

market players in check, helping the young and new business to boom. In context to this act, 

The Digital Markets Act establishes a set of obligations that gatekeepers must implement in 

their day-to-day operations to ensure fair and open digital markets. Some of the examples of 

what will be considered as acceptable and non- acceptable in accordance to the new law are, 

companies that advertise on their platform access to gatekeeper performance metrics and the 

information advertisers and publishers need to build their own independent perform 

verification of their advertisements hosted by the gatekeeper is acceptable. Also, the 

professional product or service providers shall have the right to promote their product outside 

the specific provider platform where they have been doing for a long time, for example, a hotel 

shall have right to take booking not just through the site but also through other means. One the 

other hand what is not acceptable is preventing users from removing the pre- installed apps and 

 
11 An Official website of European Union,  https://digital-strategy.ec.europa.eu/en/policies/digital-services-act-

package#ecl-inpage-klc95dkq, (April 26, 2021)  
12  Julia Anderson and Mario Mariniello, Regulating big tech: the Digital Markets Act, Bruegel, (Feb 16, 2021), 

https://www.bruegel.org/2021/02/regulating-big-tech-the-digital-markets-act/  

https://www.ijlmh.com/
https://www.ijlmh.com/


 
501 International Journal of Law Management & Humanities [Vol. 4 Iss 5; 497] 
 

© 2021. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

software and the data used obtained from their professional providers against the very same 

professional providers. 13  

Do the gatekeepers have to abide by the rules and are there any consequences if not abided by 

the same?  

Yes, it is extremely important for LOP’s to abide by the new legislation put forth. This package 

legislation is not optional whatsoever. There are consequences, if not followed judicially. 

Anyone who does not follow the rules can incur fines of up to 10% of the worldwide turnover. 

For repetitive offenders, these sanctions may also include an obligation to take structural 

measures, which could potentially extend to the divestment of certain businesses, where no 

other equally effective alternative measure is available to ensure compliance. If the LOP’s want 

to survive in EU, these rules will have to be followed. 14 

V. ANTI-COMPETITIVE BEHAVIOUR 
The officials of the competition commission in EU grew impatient with time. The increase in 

the anti-competitive behaviour had increased with regard to the gatekeepers. Due to the size, 

the approach and access to data made them more desirable, eliminating the competitors 

altogether.15 It is different in the online world. The traditional concept of anti – competitive 

behaviour does not necessarily have to fit in with respect to the online world. This means that 

digital platform is different in various aspects. First, the dynamic increasing returns forces in 

digital platforms are typically related to data accumulation, and data as an asset is particularly 

difficult to measure. It is also non-rival. Second, some of the possible anti-competitive 

behaviours by digital platforms (e.g., self-preference) are particularly difficult to observe.16  

As mentioned above, keeping a check on the dominance in the online world can be extremely 

difficult. An act was desperately needed which specifically deals with the services provided by 

the online platform, especially to curb the anti-competitive behaviour.  

In this paper, we will further be reading about the dominance of the online services and their 

anti- competitive behaviour and how the specific country could tackle the same.  

 
13 Brat Van Dan Brande, The future Digital Services Act and Digital Marketing Act in a nutshell, Lexology, (Jan 

4, 2021), https://www.lexology.com/library/detail.aspx?g=5d279269-9218-48dd-b33b-42f01676369e  
14 Ibid 
15 Meredith Broadbent, Digital services act, Digital Marketing act, and the new competition tool, Centre for 

strategies and International studies, (Nov 10, 2020), https://www.csis.org/analysis/digital-services-act-digital-

markets-act-and-new-competition-tool 
16 The EU Digital Markets Act A Report from a Panel of Economic Experts, https://ide.mit.edu/wp-

content/uploads/2021/02/jrc122910_external_study_report_-_the_eu_digital_markets_act.pdf  
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VI. ANTI- COMPETITIVE BEHAVIOUR: WITNESSED BY OTHER COUNTRIES IN THE 

PAST 
(A) Australia  

On 9 December 2020, the Treasury Laws Amendment (News Media and Digital Platforms 

Mandatory Bargaining Code) Bill 2020 was introduced to Parliament. The main aim behind 

this legislation is to bring the big – tech to check and make sure that they are fairly paying their 

dues to the publishing houses.  

According to this new legislation, Service providers like Google and Facebook were asked to 

pay remuneration for the use of the content produced by these publication houses. The practices 

which were followed by these big – Tech companies so far were arbitratratory in nature had to 

be stopped. The only way to put an end to such exploitation was by passing an act which holds 

these service providers accountable for their actions.  

If media companies and the digital platforms cannot reach an agreement, an arbitrator will be 

set to determine the level of remuneration. The Code will also oblige Google and Facebook to 

give news publishers a 14-days’ advance notice of deliberate the changes that are likely to 

significantly affect either referral traffic to their news content or advertising distribution 

directly associated with registered news business news content. 

While there were many, like the media houses and the journalists praised this code, service 

providers like Microsoft were also ready to abide by this new code and recognised its 

invaluable importance for its enactment. 17 

It was about time such a code was introduced to get the big –tech accountable for the actions 

and mistreating the new or the small businesses. News Media Bargaining Code, the code 

reasonably attempts to address the bargaining power imbalance between digital platforms and 

Australian news businesses. It also recognises the important role search plays, not only to 

consumers but to the thousands of Australian small businesses that rely on search and 

advertising technology to fund and support their organisations. Google and Facebook strongly 

resented this code and threatened to stop providing their services to Australia.  

EU was motivated by this new legislation introduction in Australia. This new Digital legislation 

package is a made after being motivated from this new introduction. Australia send a powerful 

 
17EU ready to follow Australia’s lead on making Big Tech pay for news, (Feb 9, 2021),  

https://www.irishtimes.com/business/media-and-marketing/eu-ready-to-follow-australia-s-lead-on-making-big-

tech-pay-for-news-1.4480114  
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message by making sure to let the Big- tech know that the service can be provided by the new 

and small providers as well. At the end Google and Facebook were forced to back down.  

(B) France 

France was the first member state to talk about copy right with respect to the publications. They 

aimed to deal with the issue of the news publications and the Big- Tech Company. The idea 

behind this was to make sure that there are some regulations or rules put in place to save the 

right to the news publications. Facebook and google were marked as offenders against the news 

publications asking them for remuneration for the reproduction of their copyright-protected 

content.  

On 9 April 2020, various unions of press publications in France and the publishers of France 

approached the Autrorité. The French Autorité de la concurrence adopted an interim measures 

decision against Google, ordering it to enter into good faith negotiations with publishers to 

agree on their remuneration for the reproduction of their copyright-protected content by the 

Tech Giant. After losing an appeal against this decision, Google had little choice but to 

negotiate with French news publishers – negotiations that led to an agreement, marking the 

“effective recognition of the neighbouring rights of press publishers and the beginning of their 

remuneration by digital platforms for the use of their online publications”18 

The main concern arising here is the need for the publications to even have to approach the 

authority to seek the remunerations which they are entitled for. The competition commission 

of France did succeed in proving the publishers what was rightfully theirs and bring Google to 

negotiate. This is an example of how important it is to bring the big- tech companies to check.  

VII. IMPACT OF THE PACKAGE LEGISLATION ON OTHER COUNTRIES  
(A) United Kingdom  

UK was a part of EU in the past and had a significant voice at the table as well. It is only after 

the BREXIT when UK decided to part ways with EU. This means that the new proposed 

legislations will not have a direct impact on UK but still a significant impact on the UK online 

service providers and digital marker services given that they apply to services which are being 

provided to users within the EU, irrespective of the place of establishment of the providers of 

those services. 

Traditionally, UK had a prominent voice and was actively involved in the evolution of new 

 
18 Theano Karanikioti, Following in Australia’s footsteps: EU to make Google and Facebook pay for news? 

, (Feb 12, 2021), https://theplatformlaw.blog/2021/02/12/following-in-australias-footsteps-eu-to-make-google-

and-facebook-pay-for-news/  
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and innovative EU regulatory frameworks. Since this legislation is not enforced as on yet, so 

the direct effect on UK is yet to be seen. But what is clear is that there will be some form of 

representation provided from the side of UK through the UK Mission which seeks to ensure 

that the UK’s interests are endorsed and explained to member states and the EU institutions on 

the full range of EU business.   

This new legislation can be marked as landmark legislation bring the changes and hold the 

parties accountable which were desired for a long time now. It is unlikely for UK to not upgrade 

their legislation to this level and feed into related consultations developing both the primary 

legislation and any related codes of practice and guidance. The government said that they are 

likely to see draft of primary legislation and codes of practice in respect of the UK’s Online 

Safety Bill as well.  

(B) United States  

The United States and EU are top trading partners on digitally enabled services and their 

economic partnership has been central to the global emergence of the digital economy. IN 

2019, US managed to export $196 billion in terms of information and communication 

technology services to EU. The union has a 450 million user single market making it the biggest 

profit making centre for the companies in US.19  

The on- ground operation of the EU and US is completely different with respect to providing 

services online or market providing. While it is a common believe that majority of countries 

would wish to devise legislation similar to the DSA package, US and EU are too different to 

end up with the same kind of legislation.  

The majority of marketing or service provides firms labelled as ‘gatekeepers’ are US based. 

Considering the leading position of US in the digital sphere can be threating. For example, 

Research and development spending by European software and computer services firms was 

roughly 8 percent of the global total, compared to 11 percent for Chinese companies and 77 

percent for U.S. companies.20 It is only natural for the other countries to get threatened and 

regain the power in their own countries. This pan- European law is the attempt to do the same. 

It is believed the Europe union is singling out the US based successful companies and trying 

to bring them down. This could leave a huge economic set- back for them. The US Chamber 

 
19 Atlantic Council, Europe’s new legislative proposals mark a big ‘first move’ on tech-market power, (Dec 16, 

2020)  https://www.atlanticcouncil.org/blogs/new-atlanticist/europes-new-legislative-proposals-mark-a-big-first-

move-on-tech-market-power/  
20 Meredith Broadbent, Digital services act, Digital Marketing act, and the new competition tool, Centre for 

strategies and International studies, (Nov 10, 2020), https://www.csis.org/analysis/digital-services-act-digital-

markets-act-and-new-competition-tool 
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of Commerce seemed to issue criticism of EU policymakers stating that they are unfairly 

targeting US firms, said “Europe is intent on punishing successful companies that have made 

deep investments in Europe’s economic growth and recovery.”21 

(C) India  

1. Competition commission of India  

The growth in the electronic commerce sector is uncanny. Anything and everything there days 

can be done online. The development is so rapid and even easy. Sometimes it is difficult to 

keep a tract of it as well. With such a vast growth, it is important to keep the electronic mode 

of commerce in check. 

Each country has developed legislation keeping in mind the unique challenges with respect to 

electronic commerce sector, so did India. The Competition commission of India, CCI, makes 

sure to keep the e-commerce sector in check. Not all competition can threaten the existence of 

other businesses or be threatening in nature. But the influential e-commerce players, like all 

over the world, did manage to place dominance in Indian market. It is the duty of CCI to see if 

a conduct is actually anti- competitive in nature or just a justified conduct in a particular 

scenario. 

Recently CCI released a report related to the market study with relation to e-commerce. This 

report explicitly spoke about the e-commerce in India and its implications for markets and 

competition. The study was to see how the businesses are reacting to the new digital world. 

The report discusses the issues that may, directly or indirectly, have a bearing on competition, 

or may hinder realisation of the full pro-competitive potential of e-commerce as well. So far 

CCI has managed to make sure that the competition in India stays fair.22  

Very recently DMV (Delhi Vyapar Mahasangh), representing small and medium business 

owners in Delhi, filed a complaint against the e-commerce genies Amazon and Flipkart, 

accusing the two e-commerce giants of favouring some preferred sellers, hurting small 

businesses. The CCI announced a probe into Amazon and Flipkart following a complaint filed 

by DMV. In response to this, Amazon and Flipkart filed a petition in Karnataka HC against 

 
21 Atlantic Council, Europe’s new legislative proposals mark a big ‘first move’ on tech-market power, (Dec 16, 

2020)  https://www.atlanticcouncil.org/blogs/new-atlanticist/europes-new-legislative-proposals-mark-a-big-first-

move-on-tech-market-power/ 
22 Ministry of Corporate Affairs, CCI Releases ‘Market Study on E-commerce in India: Key Findings and 

Observations’, (Jan 8, 2020, 3;51 PM), 

https://pib.gov.in/PressReleasePage.aspx?PRID=1598745#:~:text=CCI%20Releases%20'Market%20Study%20

on,India%3A%20Key%20Findings%20and%20Observations'&text=The%20study%20confirms%20that%20onl

ine,channels%20varies%20significantly%20across%20products.  
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this probe by CCI. The same was dismissed by the court.23 

This is a classic example of the dominance faced in the marker. Competition commission of 

India essentially does the same work that the Digital marketing act of EU will be doing. There 

is also a new draft of the upcoming e-commerce policy that stresses e-

commerce companies ensure no procedure bias against any sellers leading to anti-competitive 

behaviour. The policy is expected to be implemented in the near future, could have a long-term 

impact on the sector.  

2. E- commerce rule  

India Brand Equity Foundation is a Trust established by the Department of Commerce, 

Ministry of Commerce and Industry, Government of India, in a report said that India will be 

the second largest E-commerce market in the world by 2034. Most of the shopping these days, 

due to Covid is done online. The e- commerce market did flourish a lot in the last two years. 

To make sure that the online sellers are not into any illicit activities, the urgent need to bring 

in rules to regulate their conduct was deemed necessary.  

A consumer protection (e-commerce) rule of 2020 was released which dealt with the protection 

of e- consumers, preventing fraud online, to prevent deceptive trade practices and making sure 

that the appropriate quality of service was provided by the online platform. Strict guidelines 

were also put forth by the act to be adhered to by e-commerce entity. Basically, this framework 

regulates the sale, marketing and purchase of goods and services online. 24 E-commerce rule 

was introduced as a part of consumer protect act.  

The E-commerce rules mandate the E-commerce entities to provide all details of the product 

and the seller and make it mandatory to appointment a grievance officer for consumer 

grievance redressal and acknowledgment of consumer complaint within forty-eight hours. In 

addition to well-defined provisions to empower the consumers, the Rules provide power to 

enforcement agencies to take quick and effective actions against illicit trade.25 

VIII. WHAT NOW?  
The European Parliament and European Council (the Member States) will debate, amend and 

ultimately should approve the Commission’s proposal. The proposal will follow the ordinary 

 
23 Shivani Shinde & Neha Alawadhi, Antitrust case: HC paves way for CCI investigation against Amazon, 

Flipkart, (Jan 12, 2021, 02:10 IST),  https://www.business-standard.com/article/companies/antitrust-case-hc-

paves-way-for-cci-investigation-against-amazon-flipkart-121061200066_1.html  
24 Consumer Protection(E- commerce) Rules,  https://consumeraffairs.nic.in/theconsumerprotection/consumer-

protection-e-commerce-rules-2020  
25 Ibid 
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legislative procedure meaning that the Council and Parliament are “co-legislators” and both 

must approve the final text. In case any one wishes to not approve, this legislation will never 

see the light of the day. A majority is required in Council. Once adopted, the new rules will be 

directly applicable across the EU.  

IX. CONCLUSION 
The introduction of the package legislation was a wise step taken by the EU, not just politically 

but also economically. While a lot of countries might face problems when this new legislation 

comes in force, India will not be one of them. The problems related to dominance of the big-

tech prevail all over the world and each county has its own way of dealing with the same. India 

has always been pro-active when it comes to ensuring safety and fairness for its consumers. 

The new E-commerce rule is an example for the same.  This legislation was brought in to curb 

the anti-competitive behaviour. If this legislation is finally enforced, it will help EU 

tremendously. This proposed legislation is one of the many which will be introduced around 

the world to bring more accountability and fairness in the online world. 

***** 
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