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The Entanglement of the Principles of Natural 

Justice befitting to Competition Law 

 
ANANDHA KUMAR. V 

1 

 

ABSTRACT 

The universal and absolute law is that natural justice which cannot be written down, but 

which appeals to the hearts of all. 

- Victor Cousin, French Philosopher. 

The Principles of Natural justice are entrenched in the judicial proceedings to unveil the 

whimsical behavior of adjudicating authorities. It forms an inseparable part of the 

judicial mechanism, through which the decision-making process runs throughout the 

matters, touching the rights and liberties of the people. As such, the principles of Natural 

justice are an embodiment of twin concepts from the legal maxims "nemo judex in causa 

sua"and "audi alteram partem" which contains the rule against bias and the right to a 

fair hearing. S. 36(1) of the Competition Act, 2002, imparts an explicit statutory duty 

upon the Competition Commission of India (hereinafter referred to as 'CCI') in following 

the Principles of Natural justice while exercising its powers of investigation. However, 

most of the cases decided by CCI in fixing penalties have been reversed by the 

Competition Appellate Tribunal (COMPAT), due to wanting of the principles of Natural 

justice. The prime focus of the author in this article is to analyze the impact of Natural 

justice within the decisions of CCI, which in turn replicates the concept of social justice 

followed under the Competition Law.  

Keywords: Natural justice, CCI, Transparency, S.26 & S.36 of Competition Act, 2002. 

 

I. INTRODUCTION  
The CCI is a quasi-judicial authority that endowed with administrative and quasi-judicial 

roles to eliminate practices that tend to create appreciable adverse effects on competition, 

promote and sustain competition, protect the interests of consumers and ensure freedom of 

trade within the relevant markets in India. S. 36 (1) of the Competition Act, 2002 is an 

embodiment of twin goals namely transparency and social justice. The plain reading of S. 36 

(1) envisages that in the discharge of its functions, CCI shall be guided by the "principles of 

natural justice".  But the term "natural justice" and its applicability have not been included 

 
1 Author is a Ph.D. Scholar at Tamil Nadu Dr. Ambedkar Law University, Chennai, India. 
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under this section. In the absence of any statutory requirement, the issues about principles of 

natural justice become a matter of discretion of the CCI. However, S. 26 of the said Act 

confers powers upon the authorities to interpret the principles of natural justice and its 

applicability. This S. provides the procedure for investigating the complaints registered with 

the CCI. Both these S.s are interdependent with each other. The principles of natural justice 

are mainly focused on two principles namely; "nemo judex in causa sua" which reads that 

one cannot be a judge for his cause and "audi alteram partem" which means that opportunity 

must be given to both the parties to ensure a fair hearing. 

In the case of Daniels Corporation vs. ACCC2, it was made clear that principles of natural 

justice and any other rights accruing under the common law cannot simply be dispensed with 

or subverted by the implied construction of a statute. Further, when tabling a power or 

function of a Competition Authority by statute and/or subsidiary regulations, those powers, 

though expressly conferred, are only legally sound and invulnerable to challenge when they 

observe the fundamental tenets of the legal system. 

It was held by the SC in the case of Manak Lal v. Dr. Prem Chand Singhvi3 that the 

principles of natural justice must be observed not only by Courts proper but also by “all 

tribunals and bodies which are given jurisdiction to determine judicially the rights of parties"; 

and if they are not observed, the decision is vitiated. In the similar case of   State Of Uttar 

Pradesh vs Mohammad Nooh4 it was held that “the Superior Court must not deny the writ, 

when an inferior court or tribunal by discarding all principles of natural justice and all 

accepted rules of procedure arrived at a conclusion which shocks the sense of justice and fair 

play merely because such decision has been upheld by another inferior court or tribunal on 

appeal or revision.  

There is no yardstick to measure the level of equal opportunity ensured by CCI to be selective 

in some cases. However, the appellate authority for regulating competition in India, 

Competition Appellate Tribunal (‘COMPAT’) had played an active role in the enforcement 

of the principle of natural justice in all forms of competition issues for a decade. After the 

amendment in 2017, the appellate body COMPAT was replaced with NCLAT5. Thus, an 

informant, if aggrieved by the orders of CCI, can prefer an appeal with the NCLAT under S. 

53A Competition Act, 2002. Also, the Supreme Court of India in its few judgments has 

reiterated the importance of the Principles of Natural justice in the proceedings of the CCI.   

 
2 [2002] HCA 49 (7 November 2002). 
3 1957 AIR 425 
4 1958 AIR 86 
5 Competition (Amendment) Act, 2007, S..53A. 
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The European Anti- Trust Laws were considered to be the for-runners of the Competition Act 

in India. In EEC antitrust procedures, the Commission's jurisdiction in competition matters is 

broad and ranges from the mainly "administrative" task of applying competition policy to 

notified commercial agreements to the more "judicial" function of sanctioning serious cartel 

infringements. The same basic principle is, however, common to almost all its regulatory 

functions. The Commission may not make a decision that will adversely affect an 

undertaking's interests unless the undertaking has first been given proper notice of the 

objections against it and a fair chance to be heard. 6 

II. PROCEDURAL FAIRNESS UNDER SECTION 26 
CCI plays a predominant role in forming a prima-facie case as well as opening the case for 

further investigation based on objections or suggestions invited. This confers extensive 

powers upon the CCI in implementing the principles of Natural justice. 

The question as to the applicability of the principles of Natural justice was first determined in 

the case of Competition Commission of India vs SAIL7. In this case, the information was filed 

by Jindal Steels against the SAIL (Steel Authority of India) under S.3 (4) and S.4 of the 

Competition Act, 2002.  The question of law was whether seeking an extension of time for a 

reply by SAIL and CCI’s act of rejecting the same by its order and directing Director General 

(hereinafter referred to as DG) to make an investigation into the matter would amount to 

Principles of Natural justice? The Supreme Court while deciding the same has held that the 

function of the Commission under S. 26(1) is administrative and not adjudicatory. Hence, 

parties are not entitled to notice or hearing under S. 26(1) and also issued certain directions to 

CCI. 

i. to hold its first ordinary meeting to consider the existence or otherwise of prima 

facie case, and to record its opinion within a period much shorter than the 

maximum prescribed by Regulations. 

ii. to pass the final order within 60 days where it passes interim order. 

iii.  Further directed, DG's report must be submitted within 45 days from passing of 

direction by Commission under S. 26(1).8 

Further, CCI in the case of In re Alleged Cartelization by Cement Manufacturers9 while 

 
6 Julian M. Joshua, The Right to be Heard in EEC Competition, 15 Fordham Intl. Law Journal.16, 17(1991),  

https://core.ac.uk/download/pdf/144225806.pdf 
7 (2010) 10 SCC 744  
8 ibid 
9 Case No.: RTPE 52 of 2006 Para 53. 
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deciding the contentions alleged by the Cement Manufacturing Association (CMA) that CCI's 

denial to provide an opportunity for cross-examination of the said witnesses is in 

contravention of the principles of natural justice, it had held that the act and conduct of the 

cement companies establish that they are a cartel. The Commission holds that the cement 

companies acting as a cartel have limited, controlled, and also attempted to control the 

production and price of cement in the market in India and the allegations of the informant on 

these issues are substantiated. Also, the penalty amount to an approximate amount of Rs.6300 

crores was levied under S.27 of the Act. 

Similarly, in the case of Shree Cements & Anr vs CCI10, a writ petition was filed by Shree 

Cements Limited on the contention that CCI's order of imposing penalty violates the 

principles of natural justice because the said order in its entirety relies upon the DG’s report 

and such report was not furnished to the informant Shree Cement Limited. The Delhi High 

Court believed that both COMPAT and CCI have adhered to it and the parties have been 

given only liberal, but full hearing even at the interlocutory stage. The issue as to whether 

two reports were prepared by the DG, namely Case no. 29/2010 and RTPE 52/200611 are 

practically identical, would be examined by the COMPAT at the final hearing stage. 

Moreover, the COMPAT has also passed similar orders requiring other cement manufacturers 

to pre-deposit ten percent of the penalty imposed on them by CCI.12 

Also in the case MRF Limited v. Ministry of Corporate Affairs & anr13, one of the 

contentions of the petitioner is that CCI’s failure to furnish the alleged information and the 

representation despite a repeated request made by the petitioner would amount to a violation 

of the principles of natural justice. Moreover, not allowing the petitioner to take part in the 

proceedings before passing an order under S.26 (1)14 violates the principles of natural justice. 

 The Madras High Court had observed that 

i. In the absence of mandatory statutory obligation for issuing such notice on the 

part of the Commission and when such obligation is vested at the discretion of 

 
10 WP(C).3008/2014 & CM APPLS. 6274 - 6275/2014. 
11 See also - It has been contended by Shree Cement that it was not made a party by BAI in Case No. 29 of 2010 

as also in the present case. Hence, it is sought to be argued that a common investigation report in both cases is 

inappropriate and deserves to be rejected. Given the Commission, the plea taken by the Shree Cement is 

misconceived. The DG has submitted separate reports in both cases. As in both cases, the parties were common 

and the issues involved were also similar, the reports in both the cases are bound to be similar. (Para 114&115)  
12 Case mine,  https://www.casemine.com/judgement/in/56090f9ce4b014971117f70e ( last visited on 

24/10/2020) 
13 W.P.No.35255 of 2015 
14 On receipt of a complaint or a reference from the Central Government or a State Government or statutory 

authority or on its knowledge or information, under S. 19, if the Commission believes that there exists a prima 

facie case, it shall direct the DG to cause an investigation to be made into the matter. 
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the Commission, the contesting parties herein cannot seek such notice as a 

matter of right. Consequently, the question of violation of principles of natural 

justice does not arise in this case.  

ii. Even otherwise, the direction for the investigation itself is not a finding rendered 

against the parties, more particularly, when a prima facie view or opinion need 

not necessarily to be affirmed in the final order, as it depends upon the outcome 

of the investigation and further consideration of the Commission, based on the 

report of the DG.  

iii. Therefore, at this stage, the parties cannot seek compliance with the principles 

of natural justice. It is not in dispute that at the time of the investigation, the 

parties concerned will be given proper notice and they will be allowed to take 

part in the investigation and thereafter before the Commission as well during 

passing the final order. 

iv. Therefore, the above contention of the parties in respect of their claim on 

principles of natural justice was rejected.15 

From the above observations, it is clear that S.36 (1) of the Act mandates CCI to follow the 

principles of Natural justice throughout their proceedings. However, such principles would 

not attract the provisions of S.26, which excludes the scope of issuance of notice. Also, the 

procedure to be followed under this S. falls within the discretionary powers of CCI and so the 

parties to the case cannot claim such principles as a matter of right. 

III. THE COMPETITION COMMISSION OF INDIA (GENERAL) REGULATIONS, 2009  
To ensure the compliance of this principle of natural justice, the Competition Commission of 

India (General) Regulations, 2009 provides certain procedures regarding how evidence may 

be adduced in the proceedings before CCI. Thus, it is a discretionary power of the said 

authorities to afford such an opportunity. However, even though it is discretionary; when 

such an opportunity for cross-examination of shreds of evidence seems reasonable, the DG 

will have to afford it. 

i. The Commission shall direct the DG to submit a report within such time as may 

be specified by the Commission which ordinarily shall not exceed sixty days 

from the date of receipt of the directions of the Commission.16 However, the role 

of CCI is quasi-judicial; the inquiry performed under S.26 is more or less 

 
15 Indian kanoon, https://indiankanoon.org/doc/39678350/ ( last visited on 28/10/2020) 
16 Regulation 20(2) 
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involves the study of economic aspects such as price parallelism, market power, 

market structure, and relevant markets. This results in unreasonable delays in the 

proceedings of CCI.  

ii.  Regulation.21 deals with the procedure for inquiry under S.26 of the Act.  Here, 

CCI after considering the objections or suggestions from the Central Government 

or the State Government or the statutory authority or the parties concerned may 

call for further proceedings if needed. 

iii. On being satisfied that the reference is complete, the Secretary shall place it 

during an ordinary meeting of the Commission and seek necessary instructions 

regarding the parties to whom notice of a meeting is to be issued.17 

iv. The Secretary shall give notice of the ordinary meeting to the said parties giving 

not less than seven days, in the manner specified, to take part in the 

proceedings.18 

v. Regulation 41 interprets that Commission or the DG is liberal to choose how 

evidence may be adduced in the proceedings before them. If the Commission or 

the DG, as the case may be, directs evidence by a party to be led by way of oral 

submission, the Commission or the DG, as the case may be, if considered 

necessary or expedient, grant an opportunity to the other party or parties, as the 

case may be, to cross-examine the person giving the evidence.19 

IV. MODEL LAW ON COMPETITION - REVISED CHAPTER X  
The Intergovernmental Group of Experts on Competition Law and Policy by the United 

Nations Conference on Trade and Development has come up with best practices to administer 

the competition issues of the member countries through its competent authorities. Model Law 

on Competition illustrates the powers and functions of the administrative authorities in the 

following aspects such as  

i. Conducting inquiries and investigations,  

ii. Taking necessary decisions including the imposition of penalty and sanctions,  

iii. Enhancing awareness among the public through competition advocacy 

programs. 

 
17 Regulation 33(4) 
18 Regulation 33(5) 
19 Regulation.41(5) 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
1150 International Journal of Law Management & Humanities [Vol. 4 Iss 1; 1144] 

© 2021. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

iv. Drafting and circulation of new policies, rules, and regulations from time to 

time. 

v. Promoting the exchange of information with other States. 

vi. To ensure confidentiality with the information obtained from enterprises 

containing legitimate business secrets shall be subjected to reasonable 

safeguards to protect its confidentiality. 

All institutions of the State such as competition authorities must still adhere to the 

constitutional rules and rules governing the jurisdiction’s legal system which provide for how 

institutions are established and how power is allocated to the institution. Failure to do so 

would result in decision-making that violates fundamental rights guaranteed by the 

Constitution breaches the principle of natural justice and can lead to decisions being taken 

ultra vires. This necessarily means that the optimal design of a Competition Authority, as 

well as the design of the powers and functions they execute, depends on whether the powers 

and functions conferred on a competition agency are, inter alia, constitutionally sound, and 

comply with the principles of natural justice.20 

V. CONCLUSION  
The cautious understanding of S.36 (1) of the Competition Act, 2002 gives a more extensive 

meaning towards the execution of the standards of regular equity all through the procedures 

of CCI. Be that as it may, the methodology applied by the CCI and its appellate body in 

applying the said principles within the competition issues defeats the very purpose of the 

Tribunal ie., quick disposal of cases. To overcome all those difficulties, a streamlined 

approach should be followed by the CCI in addressing S. 36(1) and S.26, so as avoid 

unnecessary procedural delay. Also, optimal design and allocation of the powers of a 

Competition Authority go beyond ensuring separation of powers and also concerns issues that 

require observation of the principles of natural justice. Confidentiality in competition law 

proceedings should be designed to protect the fundamental rights of the individual and should 

respect due process, natural justice, and the protection of commercial property. 

***** 

 
20 UNCTAD, Model Law on Competition (2010) – Revised chapter X, https://unctad.org/system/files/official-

document/ciclpL3_en.pdf  (last visited on 31/10/2020) 
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