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 The Implications of ‘The Dispute Settlement 

Understanding' Provisions on Special and 

Differential Treatment: A Giant Leap or Speedbreak 

for Developing Countries? 

 
NGEMUAH NONGDE

1 

    

ABSTRACT 
Economic development has always been an important part of the General Agreement on 

Tariffs and Trade/ The World Trade Organization (GATT/WTO) system as one of the main 

goals to be achieved through international trade. Non-reciprocal trade preferences and 

provisions in the GATT/WTO that allow developing countries greater leeway to retain or 

use protectionist policies are two of the central pillars of the most hailed special and 

differential treatment (SDT) for Developing Countries in the multilateral trading system. 

These provisions are praised, for the most part, to be fully beneficial to developing 

countries but when in-depth analysis is made, the reverse seems true. This article examines 

the S&D treatment provided for developing countries under the Dispute Settlement 

Understanding (DSU). It provides a critical analysis of the role S&D treatment provisions 

have played in dealing with developing countries’ issues in the dispute settlement system 

and the limitations that affect their application. Issues related to the provisions’ language 

or choice of words, their application in WTO disputes, which addresses the issues of panels 

and the Appellate Body’s interpretations of such provisions and the attitude of developed 

countries counterparts towards them are confusing and worrisome, thus call for urgent 

redress. 

Keywords: Implications, Speciacial, Differential, Treatment, Developing Countries 

 

I. INTRODUCTION 

The goal of economic vivacity has always been the object of the GATT/WTO system gained 

through international trade. The objective of ‘raising standards of living’ was recognized in the 

preamble to GATT 1947. The preamble to the Marrakesh Agreement establishing the WTO in 

1994 expanded this concept, recognizing the ‘essence of ensuring that developing countries 

secure a share of international trade which meets their needs of economic development’.2 

 
1 Author is an Assistant Lecturer at the University of Yaounde II, Cameroon. 
2 Marrakesh Agreement Establishing the WTO, opened for signature 15 April 1994, (entered into force 1 January 
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The notion of ‘special differential treatment’ (S&D) for developing countries has been a central 

component to the recognition of development needs in the GATT/WTO system.3  Despite the 

case against S&D treatment, the case for it has always been more justifiable.4 In the case 

against, it could be argued that the S&D treatment may result in the permanent exclusion of 

some countries from WTO obligations.5 It could further be argued that protectionism and non-

reciprocity are not likely to result in economic development but rather deprive developing 

countries from obtaining significant concessions on products of interest to them from 

developed countries. This happens by failing to participate in the exchange of reciprocal 

reductions in trade barriers.6 However, the fact that developing countries are intrinsically 

disadvantaged in their participation in international trade makes it necessary for any 

multilateral trading system involving them and developed countries to take into account this 

weakness in specifying their rights and obligations.7 The problems faced by developing 

countries are abounded and include amongst others the lack the institutional structures and 

capacities needed to integrate successfully. This disadvantage along with other resource 

constraints such as human and financial shortfalls, require technical, financial and other forms 

of assistance to supplement domestic resources and establish or strengthen domestic 

institutions. The gap between the economic capacities and level of development of different 

countries in international trade means that trade policies suitable for sustainable development 

in developing countries are different from those in developed countries.8 Hence, the policy 

disciplines of any multilateral trading system applying9 to its Members should differentiate 

between developing and developed economies.10 

(A) S&D Treatment for Developing Countries under The DSU: An Overview 

As part of the WTO commitment to provide S&D treatment for developing countries, and like 

most of the WTO agreements, the DSU contains145 S&D provisions11 as per a report presented 

by the WTO Committee on Trade and Development. The S&D provisions fall into six broad 

 
1995) (Marrakesh Agreement), Preamble; Andrew Mitchell, ‘A Legal Principle of Special and Differential 

Treatment for WTO Disputes’ (2006) 5(3) World Trade Review p.445. 
3 Mitchell, above n1, 446. 
4 Uche Ewelukwa, ‘Special and Differential Treatment in International Trade Law: A Concept in Search for 

Content’ (2003) 79(4) North Dakota Law Review 831, 863-864. 
5 Ibid. 
6 Ibid. 
7 Constantine Michalopoulos, ‘The Role of Special and Differential Treatment for Developing Countries in GATT 

and the WTO’ (Policy Research Working Paper No 2388, World Bank, Washington, DC, 2000) 15. 
8 Ibid. 
9 Ibid. 
10 Ewelukwa, above n 3, 863-864. 
11 Implementation of Special and Differential Treatment Provisions in WTO Agreements and Decisions, WTO 

Doc, WT/COMTD/W/77 (25 October 2000, Note by the Secretariat) 3. 
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categories: Provisions that are aimed at increasing trade opportunities for developing country 

Members; Provisions that require WTO Members to safeguard the interest of developing 

country Members; Provisions that allow developing country Members some flexibility of 

commitments; Provisions that allow for transitional periods; Provisions that provide for 

assistance to developing country Members; and Provisions that relate specifically to least-

developed country Members.12 All the above broad categories streamlined as cognates of the 

special and differential treatment principle under the WTO are not void of intricacies and 

insufficiencies especially pertaining to the developing countries they seek to protect.  

They apply to developing countries either automatically or at their request during the process 

of dispute settlement. Some of these provisions were carried over from the GATT, such as the 

1966 Decision; the 1979 Understanding Regarding Notification, Consultation, Dispute 

Settlement and Surveillance; the 1982 Declaration; and the 1989 Improvements. Others are a 

result of the UR negotiations that ended the establishment of the WTO. These provisions 

include Articles 3.12 (choice of procedure), 4.10 (consultations), 8.10 (composition of panels), 

12.10 (time periods), 12.11 (panel reports), 27.2 (technical assistance).  

The S&D treatment provisions addressed above indicate the DSU recognition of the special 

needs and limitations of developing and Least-developed country Members in their 

participation in the WTO dispute settlement system as opposed to the GATT system. 

Nonetheless, S&D treatment provisions under the DSU must have practical utilisation in their 

structure and application to be deemed effective in serving their purpose of providing 

differential and favourable treatment for developing and Least-developed countries in their 

participation in the dispute settlement system which is seldom the case.  

(B) Critical Analysis of S&D Treatment for Developing Countries under The DSU 

The DSU provisions on special and differential treatment for developing countries share a 

feature of acknowledging the different position of developing countries in the dispute 

settlement system of the WTO compared to their developed counterparts.13 However, to what 

extent have these provisions succeeded in providing special treatment for developing countries 

that effectively deals with their issues and needs in the system? Are these provisions a blessing 

or curse to these developing countries? 

The frequent submissions by developing and Least-developed countries to the WTO Dispute 

 
12 Ibid. 
13 Henrik Horn and Petros Mavoidis, ‘Remedies in the WTO Dispute Settlement System and Developing Country 

Interests’ (Report commissioned by the World Bank, 1999) 27. 
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Settlement Body (DSB), calling for reviews and proposing reforms for the DSU, suggest that 

there are shortcomings in the dispute settlement system, which disadvantage developing 

countries and thus, answers the above question in the negative.14 Parts of these shortcomings 

exist in the very provisions that are intended to provide differential and more favourable 

treatment for developing countries in the dispute settlement process. 

Developing countries’ use of the provisions on S&D treatment in the DSU seems to be 

challenged by the language of these provisions, which is rather general and vague. This defect 

allows in turn for unfavourable interpretations by panels, arbitrators, and the Appellate Body, 

as well as restrictive attitudes by developed country counterparts on the use of such provisions. 

These issues are discussed below. 

1. S&D Treatment in the DSU Procedure 

Many of the DSU provisions on special treatment for developing countries in the dispute 

settlement system either lack specificity as to how they should be applied, or fail to deliver the 

positive effects intended for developing countries.15 They fail the test question of ‘who is 

entitled to get what from whom, when and how’, which makes their application difficult and 

increases the chances of inappropriate invocation by the parties or wrongful interpretation by 

the judiciary.16 To understand this statement, it is necessary to analyse each of these provisions 

in the context of DSU procedures. 

• Choice of Procedure: DSU or the 1966 Decision  

Article 3.12 of the DSU provides developing countries with the option of using the Decision 

of 1966 on special dispute settlement procedures for developing countries if they have a 

complaint against a developed country. The 1966 provisions may be used in place of DSU 

Article 4 on consultations, Article 5 on good offices, conciliation and mediation, Article 6 on 

establishment of panels and Article 12 on panel procedures. This section examines the 1966 

Decision as an alternative to the DSU provisions outlined above. 

The 1966 Decision has been invoked in disputes such as EC—Bananas (Colombia),17 and 

EC—Bananas (Panama),18 in which the use of the Director-General’s Good Offices helped 

achieve a mutual agreement between the parties concerned in December 2009.19 However, the 

 
14 Ibid. 
15 Ewelukwa, above n 3, 858. 
16 Amin Alavi, ‘On the (Non-) Effectiveness of the WTO Special and Differential Treatments in the Dispute 

Settlement Process’ 41(2) Journal of World Trade (2007) 319, 320. 
17 EC—Regime for the Importation of Bananas (Colombia), WT/DS361/2. 
18 EC—Regime for the Importation of Bananas (Panama), WT/DS364/2.  
19 EC—Regime for the Importation of Bananas, (Report by the Director-General on the use of his Good Offices 

https://www.ijlmh.com/
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1966 Decision has rarely been used by developing country Members.20 Developing countries’ 

rare use of the 1966 Decision is explained on the WTO webpage to be due to developing 

countries’ preference to have more time to prepare their submissions.21 This explanation is 

understandable, as shorter timeframes would not be a viable option for developing countries, 

considering the complexity of the legal preparation of the dispute settlement process, and the 

limited legal expertise developing countries have in WTO law and jurisprudence.22 Other 

explanations for developing countries’ reluctance to use the 1966 Decision is that they do not 

view the favourable treatment provided by the Decision as much different from or more 

favourable than the treatment provided by the DSU provisions.23 The basis of these 

explanations is clear when comparing the 1966 Decision with the DSU provisions it substitutes. 

While the DSU offers to developing countries the 1966 Decision as an alternative to the 

consultation procedure of Article 4 of the DSU, it does not present a substantive alternative to 

Article 4.24 It simply addresses the steps to be taken ‘if consultations between a Less-developed 

contracting party and a developed contracting party in regards to any matter falling under 

paragraph 1 of Article XXIII do not lead to a satisfactory settlement’.25 It also has no provisions 

governing the course and conduct of consultation, which makes the only difference the more 

elaborate contents of Article 4 of the DSU.26 

By contrast, the 1966 Decision is more elaborate than Article 5 of the DSU in regards to good 

offices, consultation or mediation.27 The more detailed 1966 Decision presents a clear 

difference from the procedures in the DSU in this regard.28 Article 5 of the DSU requires the 

agreement of both parties in order for the good offices to be employed, and this mutual 

agreement must continue after the establishment of good offices throughout the whole stage. 

 
pursuant to Article 3.12 of the DSU), WT/DS361/2 and WT/DS364/2. 
20Peter Bossche, ‘Dispute Settlement of the World Trade Organization’ (paper prepared at the request of the 

United Nations Conference on Trade Development, 2003) 41. See also, Hakan Nordstrom and Gregory Shaffer, 

‘Access to Justice in the WTO: A Case for Small Claims Procedures: A Preliminary Analysis’ (ICTSD Dispute 

Settlement and Legal Aspects of International Trade Issue No 2, International Centre for Trade and Sustainable 

Development, Geneva, Switzerland) 2007, 19; See also Matthew Dune, ‘Redefining Power Orientation: A 

Reassessment of Jackson’s Paradigm in Light of Asymmetries of Power, Negotiation and Compliance in the 

GATT/WTO Dispute Settlement System’ 34 Law & Policy in International Business (2002) 277, 295-296. 
21Developing Countries in the WTO Dispute Settlement: Special and Differential Treatment (1 May 2010) WTO 

Website <http://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c11s2p1_e.htm> 
22 Nordstrom and Shaffer, above n 24, 19-20. 
23 Bossche, ‘Dispute Settlement’, above n 24, 41. 
24 Jeff Waincymer, WTO Litigation: Procedural Aspects of Formal Dispute Settlement (2002) 748. 
25The Decision on Procedures under Article XXIII, GATT BISD, 14th Supplement, 18 (1966), Article 1. See also, 

David Palmeter and Petros Mavroidis, Dispute Settlement in the World Trade Organisation: Practice and 

Procedure (2nd ed, 2004) 172. 
26 Ibid. 
27The Decision on Procedures under Article XXIII GATT, above n 29, Articles 1-3. 
28 Palmeter and Mavroidis, above n 29, 173. 
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However, the 1966 Decision allows the complaining developing country, after consultations 

have failed to resolve the dispute, to unilaterally refer the matter to the Director-General to use 

his good offices with a view to facilitating a solution even over the opposition of the developed 

country respondent. The 1966 Decision also differs from the DSU procedures by requiring the 

parties, at the request of the Director-General, to furnish all relevant information. The 

requirement of such information could be a useful strategy for developing country complaints 

during consultations if relevant information concerning developed country programmes were 

difficult to obtain.29 

In relation to the establishment of panels, the 1966 Decision is different from the procedure in 

Article 6 of the DSU in allowing for the panel to be established more quickly.30 It provides that 

after two months of consultations, the Director-General shall, at the request of either party, 

bring the matter to the attention of the contracting parties or the GATT Council and submit a 

report.31 A panel shall be appointed ‘forthwith’, rather than at the meeting of the DSB following 

the meeting at which the request first appears on the agenda,32 as is normally the case under 

the DSU. This shortcut that the 1966 Decision offers in establishing panels could be beneficial 

for developing countries that find it in their interest to save time otherwise spent on procedural 

technicalities, keeping in mind limited resources. 

The 1966 Decision has a problem with appointment in that panel members must be appointed 

in consultation with, and with the approval of, the members concerned.33 This requirement does 

not have the flexibility in the composition of panels addressed in Article 8 of the DSU, where 

the Director-General has the authority to appoint a panel if the concerned parties failed to 

mutually approve the appointment of a panel. 

In relation to the panel procedures, the 1966 Decision has a similar recognition to that addressed 

in Article 12 of the DSU as to the special circumstances of some country Members. The 1966 

Decision provides that the panel ‘shall take due account of all the circumstances and 

considerations relating to the application of the measures complained of, and their impact on 

the trade and economic development of affected contracting parties’ in conducting its 

examination of the dispute.34 Article 12.11 of the DSU states that: 

‘The panel in its report must explicitly indicate the area where it took cognizance of the 

 
29 Waincymer, above n 28, 749. 
30 Ibid. 
31The Decision on Procedures under Articles XXIII GATT, Article 4. 
32 Ibid Article 5. 
33Waincymer, above n 28, 749. 
34The Decision on Procedures under Article XXIII GATT, above n 29, Article 6. 
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provisions of the differential and more-favourable treatment for developing countries under the 

covered agreement in the course of the dispute resolution processes.35 

However, Article 12.11 of the DSU may be construed as more affirmative in serving the 

purpose of recognising developing countries’ special needs and circumstances. The 

requirement of an explicit indication in the panel report as to the form of special treatment that 

was accorded to the developing country concerned is clearer and more precise than the 

requirement under the 1966 Decision. In this regard, the 1966 Decision vaguely requires the 

panel to take into account the circumstances of the concerned parties, and the impact of the 

violating measure on their trade and economic development.  

In addition, despite the fact that the 1966 Decision is considered directed towards providing 

special treatment for developing countries, its choice of wording leaves Article 6 vague 

compared to Article 12.11 of the DSU. The 1966 Decision refers to ‘the affected contracting 

parties’ instead of referring to ‘the affected developing country contracting parties’, when 

addressing its requirement from panels to take into account the impact of the violating measure 

on trade and economic development. However, the DSU specifically addresses developing 

countries in Article 12.11, which makes it more affirmative in serving its purpose of providing 

special treatment exclusively to developing countries. 

• Consultations  

In relation to the special treatment provided for developing countries during consultations, 

Article 4.10 of the DSU reads, ‘during consultations Members should give special 

consideration to the hurdles and interests of Third World Nations.’36 The elements of ‘special 

attention’ required to the ‘particular problems and interests’ of developing countries during 

consultations are not specified in this provision. This lack of specificity makes it difficult to 

assess the level of compliance by WTO Members with this provision. The generality of this 

provision could expose it to the manipulation of WTO Members during consultations with 

developing country Members, resulting in depriving the developing countries concerned of the 

positive effects intended for them under this provision.37 

• Composition of Panels  

The DSU provides for special treatment to developing country Members. Special in relation to 

 
35Understanding on Rules and Procedures Governing the Settlement of Disputes, 1 April 1994, Marrakesh 

Agreement Establishing the WTO, Annex 2 (DSU), Article 12.11. 
36Understanding on the Rules and Procedures Governing the Settlement of Disputes, above n 39, Article 4.10. 
37 The South Centre, ‘Issues Regarding the Review of the WTO Dispute Settlement Mechanism’ (Working Paper 

No 1, Trade-related Agenda, Development and Equity, the South Centre, 1999) 19. 
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the composition of panels, Article 8.10 provides that the panel shall at the behest of a 

developing country Member; include at least one panellist from a developing country if the 

dispute happens to be between a developed country Member and a developing country 

Member.38 

It could be argued that the purpose of this provision is about building the confidence of 

developing countries in the system.39 In addition, this provision might carry a legal benefit for 

developing countries.40 In this context, it could be argued that despite the rule-oriented 

approach followed in the system, the developing country panellist might use his or her intimate 

knowledge about the situation of the developing country concerned to influence the dispute’s 

outcome in the favour of that country.41 This could be done by influencing the interpretation 

of facts in a more realistic manner that understands the circumstances of the developing country 

concerned, hence benefiting it legally rather than merely building its confidence in the 

system.42 

However, the fact that panel members are required to stay impartial throughout the whole 

process of dispute settlement ostensibly makes the origin of a panel member irrelevant. An 

impartial panellist from a developing country has to deliver what he or she sees as the right 

outcome whether it was for or against the developing country concerned. Moreover, if we are 

to consider any positive role a developing country panellist might play within the limits of the 

impartiality requirement, such as a development-sensitive interpretation of facts, then we need 

not ignore the role of the other panel members. 

There is little attention paid to the fact that when one panel member is from a developing 

country, there is a likelihood that the other two panel members will be from developed 

countries.43 This is clear in disputes such as Indonesia—Automobile,44 US—Gasoline,45 

 
38Understanding on Rules and Procedures Governing the Settlement of Disputes, above n 39, Article 8.10. 
39 Victor Mosoti, ‘Does Africa Need the WTO Dispute Settlement System?’ in Victor Mosoti (ed), ‘Towards a 

Development-Supportive Dispute Settlement System in the WTO’ (Working Paper No 5, International Centre for 

Trade and Sustainable Development, 2003) 83. 
40 Ibid. 
41 Ibid. 
42 Ibid. 
43 Louise Poywing, ‘Special and Differential Treatment Provisions under the Dispute Settlement Understanding 

of the WTO: Are Developing and Least-developed Countries Benefiting? (2005) 27(9) Centre for Energy 

Petroleum and Mineral Law and Policy (CEPMLP) Annual Review, 4. 
44Indonesia—Certain Measures Affecting the Automobile Industry, WT/DS54/7, WT/DS55/7, WT/DS64/5, 

WT/DS54/8, WT/DS55/8, WTDS59/7 and WT/DS64/6 (Constitution of the panel established at the request of 

Japan and the EC), the panelists of this dispute were: Mohamed Abdul-Fattah (Egypt), David Walker (New 

Zealand) and Ole Lundby (Norway). 
45US—Standards for Reformulated and Conventional Gasoline, WT/DS2/3 (Constitution of the panel established 

at the request of Venezuela), the panelists of this dispute were: Joseph Wong (China), Crawford Falconer (New 

Zealand) and Kim Intonen (Finland). 
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Argentina-Footwear,46 US—Shirts and Blouses,47 India—Patents,48EC—Poultry,49 Argentina-

Textiles,50 US—DRAMS,51 and Mexico—HFCS.52 In this situation, the argument that a 

developing country panellist might legally influence the dispute’s outcome to the benefit of the 

developing country concerned by using his or her intimate knowledge of the country’s 

circumstances in interpreting the facts is rebutted by its own logic. If we are to follow the logic 

behind this argument, then the other two panel members, who are likely to be from developed 

countries would be affected by their knowledge of the circumstances in developed countries’ 

markets when they study or interpret the facts of the dispute, which would be to the 

disadvantage of the developing country concerned. All these considerations raise doubts over 

the practical benefit of such special treatment under this Article. 

• Time Periods  

The extensions of time periods are another form under which the DSU provides developing 

country Members with special treatment. In this context, Article 12.10 of the DSU states that 

‘if a developing country Member is involved in consultations, the parties can agree to extend 

the time limits established in paragraphs 7 and 8 of Article 4 of the same law’.53 

The extension of the period provided for consultations, and the request from panels to allow a 

sufficient time for developing countries concerned to prepare and present their argument are 

time extensions that are needed by developing countries. Their limited human, financial and 

institutional capacities mean that developing countries need longer than their developed 

counterparts doo to utilise their resources to engage in effective negotiations, or to prepare and 

 
46Argentina—Safeguard Measures on Imports of Footwear, WT/DS121/4 (Constitution of the panel established 

at the request of the EC), the panelists of this dispute were: John McNab (Canada), Claudia Orozco (Colombia) 

and Laurence Wiedmer (Switzerland). 
47US—Restrictions Affecting the Imports of Woven Wool Shirts and Blouses, WT/DS33/2 (Constitution of the 

panel established at the request of India), the panelists of this dispute were: Jacques Bourgeois (Belguim), Robert 

Arnott (Australia) and Wilhelm Meier (Switzerland). 
48India—Patent Protection for Pharmaceutical and Agricultural Chemical Products, WT/DS50/5 (Constitution 

of the panel established at the request of the US), the panelists of the dispute were: Thomas Cottier (Switzerland), 

Douglas Chester (Australia) and Yanyong Phuangrach (Thailand). 
49EC—Measures Affecting Importation of Certain Poultry Products, WT/DS69/3 (Constitution of the panel 

established at the request of Brazil), the panelists of the dispute were: Wilhelm Meier (Switzerland), Peter May 

(Australia) and Magda Shahin (Egypt). 
50Argentina—Measures Affecting Imports of Footwear, Texiles, Apparel, other Items, WT/DS56/6 (Constitution 

of the  panel at the request of the US), the panelists of this dispute were: Heather Forton (Canada), Peter Palecka 

(Czech Republic). 
51US—Countervailing Duty Investigation on DRAMs, WT/DS296/3 (Constitution of the panel established at the 

request of Korea) the panelists were: John Adank (New Zealand), Michael Mulgrew (Australia) and Hardeep Puri 

(India). 
52Mexico—Anti-dumping Investigation of High Fructose Corn Syrup (HFCS) from the US—Recourse to Article 

21.5 of the DSU by the US, WT/DS132/7 (Constitution of the panel established at the request of the US), the 

panelists were: Christer Manhusen (Sweden), Gerald Salembier (Canada) and Paul O’Conner (Australia). 
53Understanding on Rules and Procedures Governing the Settlement of Disputes, above n 39, Article 12.10. 
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present their case before panels. However, the language of provision 12.10 suggests that the 

option of extending the period provided for negotiations is mandatory.54 It is available only 

when the parties agree. 

It is in the interest of developing countries to achieve an early settlement to the dispute at the 

consultation stage. An early settlement that satisfies their trade interests would save developing 

countries’ much-needed financial and human resources that otherwise would be exhausted by 

a long dispute settlement process. Leaving the possibility of maximising the chance of a 

beneficial early settlement for developing countries through extended negotiations subject to 

the approval of all parties concerned, or subject to a decision by the Chairperson of the DSB, 

is hardly suggesting special treatment for developing countries. Any disagreement between the 

parties on the extension of the consultation period, or any disapproval by the Chairperson of 

the DSB of that extension, means that the developing country concerned could miss a possible 

beneficial early settlement. Such an outcome would be easily avoided if an extension of the 

consultation period were granted at the request of the developing country concerned. 

An example of how leaving the extension of the consultation period subject to the disputing 

parties’ agreement or a decision by the Chairperson of the DSB could be detrimental to 

developing countries’ chances in achieving a beneficial early settlement is clear in India—

Quantitative Restrictions.55In this dispute, India requested from the panel, pursuant to Article 

12.10 of the DSU, a sufficient period to prepare and present its argumentation, and determined 

that five weeks would be needed for this purpose, as a result of administrative reorganisation 

taking place in India.56 The US opposed the granting of additional time to India, citing the very 

strict deadlines imposed by the WTO rules that have to be respected, and questioning India’s 

need for such time.57 The panel recognised India’s position as a developing country, and its 

administrative reorganisation taking place, but granted it an additional time for only ten days.58 

Despite the fact that this example is more relevant to the second half of Article 12.10 of the 

DSU which is concerned with providing additional time for defendant developing country 

Members to prepare and present their argumentation, rather than the extension of the 

consultation period provided in the first half of the Article, it still serves the argument above. 

The case demonstrates that any extension of the consultation period could not always have the 

parties’ agreement, and complaints, especially developed countries, could oppose such 

 
54Poywing, above n 48, 5. 
55India—Quantitative Restrictions on Imports of Agricultural, Textile and Industrial Products, WT/DS90/R. 
56Ibid paragraph 5.8. 
57 Ibid paragraph 5.9. 
58 Ibid paragraph 5.10. 
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extensions if they see that they have the leverage in pushing the dispute to the panel stage, 

whether the leverage was financial, legal or just case-related. Moreover, despite the fact that 

the Chairperson of the DSB has the authority to decide on such extensions in the absence of 

the parties’ agreement, the case above demonstrates that the opposition of the complainant to 

the extension could influence the Chairperson’s decision for such extension by reducing the 

extension period or placing any other restriction on the conduct of the consulting parties. 

Another shortcoming of Article 12.10 is the restriction of the possibility of an extension for the 

consultation period to disputes where the developing country involved is a defendant. As 

mentioned above, it is of interest to the developing country to reach an early settlement at the 

consultation stage, and avoid exhausting its much-needed resources in the dispute settlement 

process, whether it is a defendant or a complainant. Limiting the possibility of extensions of 

the consultation period to disputes where the developing country is a defendant deprives the 

complainant developing country from the benefit of maximising its chances of a beneficial 

early settlement through an extended period of consultations. This situation could put the 

complaining developing country in a position where it chooses either to accept a 

disadvantageous early settlement reached within the original consultation period, or to bear the 

pressure on its limited human and financial resources and proceed to a long, complicated and 

expensive process of litigation. This situation could even push complaining developing country 

to drop the case altogether if the legal and financial capacity, a trait that most least-developed 

countries and some developing countries share. 

These shortcomings could be avoided if the chance to extend the consultation period was 

available to any developing country involved in a dispute, whether it was a complainant or 

defendant. Giving a developing country, whether it was a defendant or complainant, a better 

chance of achieving a beneficial early settlement at its request, is a reasonable form of special 

treatment, keeping in mind the resource-demanding dispute settlement process, and the limited 

resources of the most developing countries. 

• Panel Reports  

In relation to the special treatment provided to developing countries with regard to panel 

reports, Article 12.11 of the DSU provides that ‘special attention has to be given to any 

developing country involved in this stage of proceedings’.59 

Article 12.11 is another example of the ambiguity that surrounds some of the DSU provisions 

on special treatment for developing countries. The language of the Article is vague in the sense 

 
59Understanding on Rules and Procedures Governing the Settlement of Disputes, above n 39, Article 12.11. 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
1634 International Journal of Law Management & Humanities [Vol. 4 Iss 3; 1623] 

© 2021. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

that although it requires the panel to take into account the relevant provisions of special 

treatment, if requested to do so by the developing country concerned, it is silent on how the 

panel ought to take these provisions into account.60 In this context, Article 12.11 does not 

require panels to apply these relevant provisions on special treatment.61  This vague and loose 

requirement in Article 12.11 could make panels comply through forms of compliance that were 

not intended when drafting the Article as a tool of providing special treatment for developing 

countries. The superficial manner in which panels could fulfil this requirement is obvious as 

illustrated in Mexico-Telecommunications,62 where the panel simply stated that it has taken due 

consideration of the provisions of Article 12.11 in deciding the matter since it involved Mexico 

which is a developing country.63 

In this case, the panel acknowledged the requirement of Article 12.11 of the DSU of taking 

into account the relevant provisions of S&D treatment for developing countries. However, 

under the vague requirement of this Article, the panel only stated that it took into account the 

relevant GATS provisions on differential and favourable treatment for developing countries, 

which were raised in Mexico’s argument because of its position as a developing country.64 The 

panel failed to indicate how its recognition of these provisions was translated in its final 

recommendations, or the effect the presence of these provisions had on the process of its 

handling to Mexico’s arguments. In this dispute, acknowledging the differential and favourable 

provisions raised by Mexico was considered satisfactory to achieve compliance with Article 

12.11. 

Moreover, Article 12.11 requires the developing country involved to raise the relevant 

provisions on special treatment for developing countries in order for the panel to consider these 

provisions. It is understood that offering this procedure as a matter of choice for developing 

arises from the fact that not every developing country wishes to use the provisions of special 

treatment in the context of their disputes. However, for many developing countries and most 

least-developed countries, the issue goes beyond having the choice of raising these provisions 

or not, to having the knowledge about whether they can raise or are even eligible for these 

provisions. The fact that the WTO system is a multi-agreement package that covers a diverse 

number of trade areas makes the WTO law complex and legally challenging to all WTO 

Members. This complexity is likely to have a more substantial effect on developing and least-

 
60 Poywing, above n 48, 5. 
61 Ibid. 
62Mexico—Measures Affecting Telecommunications Services, WT/DS204/R. 
63 Ibid paragraph 8.3. 
64 Yang Guohua, Brian Mercurio and Li Yongjie, WTO Dispute Settlement Understanding: A Detailed 

Interpretation (2005) 159. 
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developed countries as a result of their limited legal, financial and institutional capacities. 

In any dispute, a country, whether it is a complainant or a defendant, needs to gather 

information on the dispute, to recognise all relevant provisions of the WTO law that relate to 

the dispute, and use the information and relevant provisions in a way that benefits its position 

in the dispute. These essential duties require substantial legal expertise in international trade 

and WTO law to absorb the complexity of the system, sophisticated institutional resources to 

utilise the required legal expertise and keep in pace with the multi-task process, and finally the 

financial capacity to support all that mentioned above. The very limited legal, financial and 

institutional resources of many developing countries and most least-developed countries mean 

that they struggle in performing any of these duties required in a dispute, including recognising 

their eligibility for the relevant special treatment provisions provided for developing countries 

throughout WTO agreements. Article 12.11 ignores this issue and chooses to leave panels’ 

recognition of any relevant special treatment provisions subject to the request of the developing 

country concerned, which could leave it in the future struggling to make use of such provision. 

This issue is illustrated in Turkey—Rice,65 where the panel stated pursuant to Article 12.11 of 

the DSU that Turkey failed to raise any specific provisions on special and differential treatment 

under the dispute and consequently didn’t benefit from it.66 

However, whether its decision not to raise such provisions was intentional or simply as a result 

of a lack of expertise in utilising such provisions, the panel’s attitude demonstrated a tendency 

to dismiss such provisions. This attitude would have not been satisfactory if there was an 

automatic obligation for the panel to address, consider, and utilise all relevant provisions on 

S&D treatment for developing countries. An automatic recognition by the panel of such 

provisions in the WTO law would guarantee all developing and least-developed country 

members a chance to secure any opportunities to use the relevant provisions on special 

treatment for their benefit. 

• Technical Assistance  

In addition to providing special and differential treatment to developing countries in particular 

situations of the dispute settlement process, the DSU offers a form of special treatment that 

could be applied at any stage of the dispute settlement process. Article 27.2 of the DSU 

addresses the need to provide legal advice and assistance to developing countries additional to 

that provided to all country Members in the course of dispute settlement. In this regard, Article 

 
65Turkey—Measures Affecting Importation of Rice, WT/DS334/R. 
66 Ibid paragraph 7.304. 
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27.2 of the DSU is instructive and obliges the secretariat to provide them with extra aid. 67 

Other than the usual assistance provided by the Secretariat to all WTO Members in the dispute 

settlement process, Article 27.2’s requirement for the WTO Secretariat to provide additional 

legal advice and assistance to developing countries in their disputes is considered an important 

and much-needed form of special and differential treatment.68 This additional legal assistance 

is intended to limit the effect of two major obstacles in developing countries’ utilisation of the 

dispute settlement process; their lack of efficient legal expertise, and the high cost of the 

process that many developing countries cannot afford.69 

In spite this, the technical assistance provided by the Secretariat is both quantitatively and 

qualitatively inadequate, taking into account the growing number of developing country 

Members in the WTO and the number of disputes where developing countries are implicated.70 

Article 27.2 also requires the Secretariat to ensure a continued impartiality throughout the 

whole process of providing technical assistance to developing countries. This requirement puts 

a constraint on the Secretariat’s effort to provide the legal assistance to developing country 

Members in the best manner to achieve a favourable adjudication.71 Indeed, the sense behind 

the impartiality requirement is questionable, where, on one hand, the Secretariat is called upon 

to provide additional legal and technical assistance as a form of favourable treatment for 

developing countries, but, on the other hand, is required to remain objective.72 

The situation of quantitatively and qualitatively inadequate technical assistance by the 

Secretariat leaves developing countries looking for other arrangements to fulfil their needs. 

This leads developing countries to hire private legal counsels at considerable financial cost, 

which puts pressure on their limited financial resources and as such, serves as a speed break 

rather than a giant leap for developing countries. 

2. The On-Going Need for Reform for S&D Treatment in the DSU 

Apart from the loopholes in the language or wording of the S&D provisions in the DSU that 

affect their substantive value for developing countries, the substance of the DSU provisions on 

 
67Understanding on Rules and Procedures Governing the Settlement of Disputes, above n 39, Article 27.2. 
68The South Centre, above n 42, 23. 
69 Ibid. 
70 Christina Davis and Sarah Bermeo, ‘Who Files? Developing Country Participation in WTO Adjudication’, 

Paper Presented at the Conference ‘WTO Dispute Settlement and Developing Countries: Use, Implication, 

Strategies and Reforms, Madison, Wisconsin, May 20-21, 2005) 8. 
71Gillian Triggs, ‘Dispute Settlement under the WTO: Implications for Developing Countries’ (2003) 2(15) Bond 

Law Review 68; Hakan Nordstorm, ‘The Cost of WTO Litigation, Legal Aid and Small Claim Procedures’, 2005 

(paper presented at the International Conference on WTO Dispute Settlement and Developing Countries: Use, 

Implications, Strategies and Reform, Madison, Wisconsin, May 20-21) 1. 
72 Horn and Mavoidis, above n 17, 28. 
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special treatment leads to an interesting question as to how innovative were the Uruguay Round 

drafters in creating the DSU provisions on special treatment for developing countries. 

Other than a collection of mostly previous practices and arrangements that developed 

throughout the GATT years, and proved to be of a little significance for developing countries’ 

issues considering the various proposals and suggestions during the Uruguay Round, the DSU 

failed to establish innovative rules that deal with issues of real concern for developing 

countries. Issues resulted from developing countries’ lack of legal and financial resources, such 

as their limited ability to engage in an equal bargaining process during the consultation stage, 

manage long and resource-exhausting litigation stage under complex rules and highly technical 

procedures, and enforce the dispute’s outcome through a self-enforcement mechanism of 

retaliation, are all still lacking adequate recognition by the WTO. 

II. CONCLUSION 

The act of introducing special and differential treatment for developing countries and LDCs 

was one of the policies that evolved and developed throughout the history of GATT. This 

policy was brought to lime light because of the gap between the economic power and share in 

international trade of developed countries and that of developing and least-developed countries 

in the multilateral trading system.73  

However, most, if not all, S&D provisions in the DSU are so riddled with vagueness and 

inefficiency in their expressions that most of them either struggle to be implemented in 

accordance with their intended aims, or are infrequently invoked by developing countries. It is 

at this juncture that reforms must be imperatively made to remedy the situation, failing which, 

most special and differential provisions will continue being a curse to developing countries 

instead of a blessing. 

***** 
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