
Page 372 - 382                  DOI: https://doij.org/10.10000/IJLMH.114049 
 

 

 

 

   

  

  

 

INTERNATIONAL JOURNAL OF LAW 

MANAGEMENT & HUMANITIES 

[ISSN 2581-5369] 

Volume 6 | Issue 1 

2023 

© 2023 International Journal of Law Management & Humanities 

 

 

 

  

 

 

 

 

 

 

Follow this and additional works at: https://www.ijlmh.com/ 

Under the aegis of VidhiAagaz – Inking Your Brain (https://www.vidhiaagaz.com/) 

 

This article is brought to you for “free” and “open access” by the International Journal of Law Management 
& Humanities at VidhiAagaz. It has been accepted for inclusion in the International Journal of Law 
Management & Humanities after due review.  

  
In case of any suggestions or complaints, kindly contact Gyan@vidhiaagaz.com.  

To submit your Manuscript for Publication in the International Journal of Law Management & 
Humanities, kindly email your Manuscript to submission@ijlmh.com. 

https://doij.org/10.10000/IJLMH.114049
https://www.ijlmh.com/publications/volume-vi-issue-i/
https://www.ijlmh.com/publications/volume-vi-issue-i/
https://www.ijlmh.com/
https://www.vidhiaagaz.com/
file:///E:/IJLMH/Volume%205/Issue%205/3682/Gyan@vidhiaagaz.com
file:///E:/IJLMH/Volume%205/Issue%205/3682/submission@ijlmh.com


 
372 International Journal of Law Management & Humanities [Vol. 6 Iss 1; 372] 
 

© 2023. International Journal of Law Management & Humanities   [ISSN 2581-5369] 
 

The Interplay of Subsidies under Agreement 

on SCM and Agreement on Agriculture 
    

JINCY ANSA JOSE
1 

         

  ABSTRACT 
Governments impose subsidies for a variety of reasons. The World Trade Organization is 

the primary international trade regulator. Subsidies have become a primary focus of the 

Agreement on Subsidies and Countervailing Duties (SCM Agreement) 1994 and the 

Agreement on Agriculture (AoA) 1994. The primary sources for the research paper were 

the WTO agreement and the doctrinal method. It should be noted that the application and 

scope of the SCM Agreement are dependent on the definition of subsidy. It is pertinent for 

WTO to define subsidies and make rules because if they fail the countries cannot counter 

measure against the unjust processes. The main question that the paper attempts to address 

is whether there are conflicting provisions in both agreements and how the agreements are 

viewed by developing countries like India, developed countries like the United States, and 

the European Union. What are the various definitions of subsidy and how do these 

definitions affect the economy on a related question is which definition is most appropriate 

from the perspective of developing countries such as India? What are the arguments for 

having or not having subsidies. Furthermore, what are the WTO rules on subsidies, and 

what are the implications for international trade? The author tried to establish the features 

of the agreements in detail to further analyze the provisions. Various orders of the DSU 

are used to substantiate the provisional disharmony. 

Keywords: Subsidies, Agreement on Agriculture, liberalization, WTO, SCM Agreement. 

 

I. INTRODUCTION 

International trade law can be generally characterized as a collection of loosely connected rules, 

norms, or customs governing trading or commercial activities between states that have evolved 

in tandem with international trade and commerce. Subsidies are one of several policy 

instruments subject to rules in the multilateral trading system. Subsidies are frequently regarded 

by policymakers in developing countries as a useful tool for developing specific industries such 

as agriculture, manufacturing, and service sectors. Even if subsidies are not targeted at trade, 

they can affect trade flows. Subsidies are used to build infrastructure, assist struggling 

 
1 Author is a LL.M. student at Christ (deemed to be University), Bengaluru, India. 
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industries, promote new knowledge research and development, redistribute income, assist poor 

consumers, and achieve a variety of other policy goals. Subsidies present policymakers with 

more complex issues than several other components pertaining to GATT/WTO rules, in part 

because subsidies can be identified in a variety of ways. 

Governments have always furnished subsidies for a variety of reasons, in various forms, and 

with considerable variation. They can be used to boost national firms; competitiveness, 

promote industrial growth, and aid regional development. Subsidies, on the other hand, have 

the potential to shift the flow of international trade in favor of the states that provide them. The 

distorting nature of international trade subsidies necessitates a close and careful examination 

of the policies. Subsidies may affect different WTO member countries in very different ways. 

This difference in approach can be attributed to the advancement of trade that was enabled by 

the aforementioned subsidies. Before making policy, the impact of subsidies on trade was 

thoroughly researched and understood. However, in order to understand how the policy reform 

appealed, these policies needed to be re-evaluated. 

The WTO is a key player in identifying trade-distorting subsidies. The WTO ‘s flagship 

multilateral agreements, the Agreement on Subsidies and Countervailing Duties (SCM 

Agreement) 1994 and the Agreement on Agriculture (AoA) 1994, have gained a primary focus 

on subsidies. The SCM Agreement includes multilateral disciplines governing the use of 

subsidies, as well as rules and procedures governing WTO Members' use of countervailing 

duty measures. The Agriculture Agreement creates a framework for reducing domestic support 

for agricultural products. 

II. THEORETICAL FRAMEWORK 

(A) Subsidies and countervailing measures under the SCM agreement of WTO 

One of the principal reasons that could be used to comprehend the importance of subsidies and 

about there influence on trade is the ASCM. One of the most significant accomplishments of 

the Uruguay negotiations was indeed the incorporation of a description of "subsidy" within the 

SCM Agreement. The SCM Agreement covers multilateral subjects that regulate the allocation 

of subsidies, in addition to procedures and guidelines that govern how World Trade 

Organization Member nations use duty assessments. It is essential to remember that the SCM 

Agreement's use and scope are contingent on the characterization of subsidies. Nobody is 

authorized to use WTO law to outweigh those aids/subsidies if there is no subsidy underneath 

the aspects of the SCM Agreement. The SCM Agreement provides such measures even if they 
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are administered by a private entity, provided that a government has 'entrusted' or 'directed' the 

private entity to carry out one of the enumerated practises commonly followed by governments. 

Among the most critical parts of Article 1 is the definition of what is not included. 

A financial contribution by the means of a central authority no longer represents a subsidy until 

it additionally confers a gain on a recipient. A benefit could not exist withinside the abstract, 

however ought to be acquired and enjoyed via way of means of a beneficiary or a recipient, 

which may be a person, herbal or prison or a set of persons.2 Whereas the monetary contribution 

detail focuses on authorities, withinside the dedication of a gain the point of interest shifts 

toward the recipient. The SCM Agreement does not offer great guidance in the query of what 

constitutes a ‘benefit. The significant decisions on the same came to be observed from various 

decisions of the dispute settlement body.3 In Canada – Measures Affecting the Export of 

Civilian Aircraft Canada-Aircraft),4 the Appellate Body determined that the life of a ‘benefit 

needs to be decided via way of means of assessment with the market, this is to say, via way of 

means of evaluating what the recipient of the monetary contribution acquired from the 

authorities with what it would have acquired withinside the market.5 

Article 2 of the SCM Agreement defines the term specificity. Specificity per se is considered 

as a necessary subject to SCM Agreement. Non-specific subsidies are not subject to challenge 

or offset. Specificity mostly in the meaning of SCM Agreement Articles 2.1 and 2.2 must be 

clearly confirmed by credible evidence if contested before WTO granting approval or 

interrogated in a CVD investigation.6 Positive evidence must be clear and unambiguous, 

objective, and verifiable, as well as credible. 

a. Various disciplines of subsidies under SCM Agreement. 

Prohibited Subsidies-Part II of the Agreement addresses prohibited subsidies, which include 

export and import substitution subsidies. Members are required to eliminate such subsidies, 

which may be challenged by another member without demonstrating harm to that member's 

 
2 World Trade Report on ‘Exploring the Links between Subsidies, Trade and the WTO’. World Trade 

Organization, 2006 at 45. 
3 Alan O. Sykes, “Subsidies and Countervailing Measures” in Patrick F. Macro, et. al. (eds.) The World Trade 

Organization: Legal, Economic and Political Analysis (New York: Springer, Vol. II, 2007) at 93 
4 Canada - Measures Affecting the Export of Civilian Aircraft - Appellate Body Report and Panel Report Pursuant 

to Article 21.5 of the DSU - Action by the Dispute Settlement Body 

WT/DS70/15 | 14 August 2000. 
5 Peggy A. Clarke and Gary N. Horlick, “The Agreement on Subsidies and Countervailing Measures” in Patrick 

F. Macro, et. al. (eds.) The World Trade Organization: Legal, Economic and Political Analysis (New York: 

Springer, Vol. II, 2007) at 681 
6 Steger, Debra P., The Subsidies and Countervailing Measures Agreement: Ahead of its Time or Time for 

Reform? (April 8, 2010). Journal of World Trade, Vol. 44, No. 4, pp. 779-796, 2010. 
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interests. 

Article 3.1 of the SCM Agreement affirms that the succeeding subsidies, as defined in Article 

1, are prohibited: subsidies contingent, in law or fact, on export performance, whether solely 

or as one of several other conditions, including those illustrated in Annex I. 

Local Content Subsidies -The second category of prohibited subsidies is local content subsidies 

(also known as import substitution subsidies). They are defined as subsidies based on the use 

of domestic rather than imported goods. This is the only type of domestic subsidy that is 

prohibited. Most subsidies are domestic in nature, that is, they are not contingent on the 

exportation or the use of domestic over imported goods. 

b. Injury in the domestic Industry 

The primary factor is to establish that the domestic industry was significantly harmed by the 

said subsidies in a particular period of time. The nature of the product must be decided in order 

to understand and comprehend the harm caused. 

Significant Price Undercutting: “Free zones have grown to be increasingly popular as change 

promotion coverage instruments, especially in growing nations, to the factor in which in a few 

growing nations a huge share in their exports currently originates in free zones.7 The SCM 

Agreement does now no longer have policies precise to free zones. Therefore, the conformity 

of free zones cannot be analysed as a single programme. Rather, it is far the distinct benefits, 

advantages, and requirements of a free sector, which must be seemed into that allows you to 

see how they fit inside WTO policies. So, that allows you to discover whether a free-zone 

scheme can be considered to confer subsidies and, if so, whether the subsidies are prohibited 

or simply actionable, the benefits that groups acquire while working in a free sector must be 

examined, as properly as, the situations for established order in free sector.8 

c. Remedies Under SCM Agreement 

The World Trade Organization Members who're subjected to unlawful and actionable subsidies 

imposed through different contributors might also additionally are looking for redress via the 

WTO dispute agreement system. The SCM Agreement set up agreement manner guidelines for 

prohibited and actionable subsidies which can be very different from the usual one. Participants 

who are approached with prohibited and actionable subsidies might also additionally use a fast-

 
7 Torres, Raúl A., Free Zones and the WTO Agreement on Subsidies and Countervailing Measures (March 13, 

2012). Global Trade and Customs Journal, Vol. 2, No. 5, 2007 
8 Chaisse, Julien and Chakraborty, Debashis and Kumar, Animesh, Analysing the Disputes on Subsidy and 

Countervailing Measures: Implications for the Current WTO Negotiations (January 10, 2011). 
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tracked manner. Members who are faced with prohibited and actionable subsidies might also 

additionally use an expedited manner. Subsidizing contributors whose subsidies are challenged 

can be reluctant to cooperate, and 1/3 of nations can be reluctant to offer statistics at the rate 

and quantity results of subsidised imports, since such subsidised imports might also 

additionally advantage their welfare. 

If discussions below the prohibited subsidy manufacturers fail inside 30 days, the criticism 

player might also additionally refer the dispute to the DSB. If a complaining member desires 

to record an extreme prejudice declaration regarding actionable subsidies (part III), it can rely 

upon a particular statistics series manner mentioned in Annex V of the SCM Agreement DSU. 

d. Analysis 

On the definition of subsidy, the attempt by the US and European communities to broaden the 

definition of 'financial contribution' to include private sector activity that is not necessarily 

'directed' by a government should be resisted. This could have unanticipated and unintended 

consequences. One of the most appealing aspects of the current definition of subsidy in Article 

1 of the SCM agreements is that it is both exhaustive and limited. Any programme or activity 

that does not fall within its scope is not covered by the agreement's disciplines. Another critical 

definitional issue is determining whether a 'benefit' is conferred on a recipient. This is not 

elaborated in Article 1 of the agreement, although there is some language in Article 14 on 

calculating the amount of subsidy in terms of the benefit to the recipient for the purposes of 

countervail. The WTO cases show that in practise, the reason for rarely applying the provisions 

on serious prejudice is most likely due to its ambiguous legal text. There are still legal elements 

that are debatable and require clarification. There is also no clear subsidy threshold, which 

causes "serious prejudice." 

Without any clarification or threshold, phrases like "significant" leave these provisions open to 

interpretation and misuse. However, it is difficult to fix certain determinants of serious 

prejudice because each case of serious prejudice is unique, with a different threshold and 

determinants of serious prejudice. 

(B) Subsidies under the agreement on agriculture 

Agriculture has indeed been concealed from trade liberalisation in the global trade system. 

Because GATT/WTO signatories consented to agricultural peculiarities a relatively restrictive 

trade attitude to agriculture was possible. The WTO rules have however taken agriculture's 

uniqueness into account, with the main example becoming the WTO regulations on subsidies. 
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The WTO rules have also considered the uniqueness of agriculture, with the primary example 

being the WTO rules on subsidies. The WTO's preferential treatment of agricultural products 

over others must be strictly adhered to.9 

The AA borrows the definition of subsidy from the SCM Agreement in Article 1.1. In the 

Canada—Milkcase,10 the Appellate Body affirmed in the Canada—Milk case that all of the 

modules of a subsidy as described by the SCM Agreement must occur in order to establish 

whether a subsidy emerges within the meaning of AA. In the light classification, the AA’s 

long-time period goal is “to set up an honest and market-orientated agricultural buying and 

selling system” as said in its preamble. The AA does now no longer restrict any kind of subsidy 

at present. Instead, it's miles at a strategic planning stage to alter agricultural subsidies at the 

multilateral level. In this sense, the 2 agreements are asymmetrical in their anticipated stages 

of discouraging the usage of subsidies 

The Agriculture Agreement creates a framework for reducing domestic support for agricultural 

products. Domestic support measures are broadly classified into three categories based on their 

potential to distort trade. Three general boxes, plus two additional boxes, should be 

distinguished. To begin with, all countries are permitted to provide a de minimis level of amber 

box support (i.e. de minimis box). Following that, developing countries are given special and 

differential (S&D) treatment in terms of certain types of domestic assistance (the so-called 

S&D box). Both boxes are exempt from reduction commitments in the same way.11 

The Agriculture Agreement distinguishes between Total AMS and Equivalent Measurement of 

Support. Both serve the same purpose, which is to serve as benchmarks for the commitments 

made. The use of one or the other is determined by the bias of the user at the time. When 

recourse to the AMS is impractical, recourse to the Equivalent Measurement of Support is 

required. 

Article 8 of the Agricultural Agreement is the fundamental general provision concerning export 

subsidies. It specifies what each member must do. not to provide export subsidies in any way 

other than in accordance with this Agreement and the commitments specified in that member's 

 
9 Kim, Minju and Lee, Hyo-young, Looking Beyond the Doha Negotiations: A Possible Reform of the WTO 

Agricultural Subsidies Rules (March 31, 2017). Asian Journal of WTO & International Health Law and Policy, 

Vol. 12, No. 1, pp. 171-200, March 2017 
10 Canada - Measures Affecting the Importation of Milk and the Exportation of Dairy Products - Notification of 

Mutually Agreed Solution WT/DS113/33 | 15 May 2003, https://www.wto.org/english/tratop_e/dispu_e/cases_e/ 

ds113_e.htm 
11 Bartels, Lorand, The Relationship between the WTO Agreement on Agriculture and the Agreement on Subsidies 

and Countervailing Measures (July 1, 2015). University of Cambridge Faculty of Law Research Paper No. 

38/2015. 
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schedule Agricultural export subsidies are thus not primarily prohibited under the Agreement 

on Agriculture, contrary to the SCM Agreement.12 The AoA distinguishes between listed types 

of export subsidies that are subject to reduction commitments under Article 9.1 and other types 

of export subsidies that are subject to the anticircumvention requirement of Article 10.1. 

III. PERSPECTIVES ON SUBSIDIES: USA, EU, AND INDIA 

Over the last two decades, the United States and the European Union have been engaged in a 

long process of reforming agricultural support. This reform has been strengthened by the 

framework defined in the Uruguay Round Agreements Act (URAA) and the processes of 

GATT/WTO negotiations, particularly the Uruguay and Doha rounds. 

(A) USA, EU, and Subsidies  

U.S. ambivalence about foreign trade and globalization has always been strong. In the years 

that followed the creation of the GATT, successive administrations participated as a major 

player in eight rounds of multilateral trade negotiations, culminating in the Uruguay Round 

which gave birth to the WTO. Over time, Congress changed from outright hostility, to apathy 

punctuated with distrust, to broad bipartisan support of trade expansion through multilateral 

negotiations. The U.S. economy grew more and more globalized, as U.S. manufacturing and 

jobs became more and more linked to imported inputs and external markets, and the United 

States became the world’s largest per-capita importer.13 The United States has preceded and 

outshone all other GATT/WTO members in developing domestic rules to apply countervailing 

duties and, therefore, to assess subsidies. The United States has been most active in canvassing 

multilateral negotiations in the subsidy and countervailing duty area and in putting forward 

proposals that are mostly based on its paramount national background developed over a lengthy 

period. 

EU and the US have influenced the negotiations within the framework of GATT/WTO in the 

field of agriculture, sometimes in negative ways, sometimes in positive ways, depending on 

their agricultural agendas, and most of the times without taking into consideration the impact 

of their decisions on the other GATT/WTO Members.14 The negotiations within the framework 

 
12 Sethian, Aram, Agricultural Subsidies and the WTO: The Efficacy of Article 6.3 Serious Prejudice Claims 

(September 1, 2010). 
13 G. Kleinfeld and D. Kaye, “Red Light, Green Light? The 1994 Agreement on Subsidies and Countervailing 

Measures, Research and Development Assistance, and US Policy”, 28(6) Journal of World Trade, 1994, pp.43- 

63, at 43 
14 Hugo Paemen, “The European Union” in Patrick F. Macro, et. al. (eds.) The World Trade Organization: Legal, 

Economic and Political Analysis (New York: Springer, Vol. III, 2007) at 381. 
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of GATT/WTO determined changes and reforms in the agricultural policies of the EU and US, 

by taking into consideration the interests of all GATT/WTO Members. Another way in which 

GATT/WTO has influenced the agricultural policies of these two major players has been 

through the dispute settlement system. 

(B) India and Subsidies 

Import licencing was abolished for virtually all intermediate and capital goods, as well as 

consumer goods, under the 1991 reforms. India's balance of payment circumstance worsened 

to the point of crisis in 1991. This resulted in a shift in attitudes and policies. India has never 

questioned the Western definition of what constitutes and does not constitute a trade- distorting 

subsidy. If a subsidy is reduced on the basis of volume, it benefits the west because the volume 

of Western subsidies will remain enormous. 

A developing country’s demands should have been for quantitative restrictions on subsidies, 

preferably based on a per capita ceiling. At this stage of its development, India hopes to engage 

in more progressive activities not only at the multilateral level but also at the bilateral and 

regional levels. To compensate for the numerous disadvantages that developing and least 

developed countries face, the SCM Agreement provides for special and differential treatment 

for such countries. From the standpoint of developing countries, India’s proposal to amend 

Article 27 of the SCM Agreement is highly desirable. The legal framework and institutional 

structure for CVD investigation and imposition are already in place. It is important to note that, 

except for a few details, there is no difference between the SCM Agreement and Indian law on 

the subject. 

IV. CONCLUSION 

Governments have always granted subsidies for a variety of reasons, in various forms, and with 

varying results. They can be used to boost national firms; competitiveness, promote industrial 

growth, and aid regional development. The WTO is not concerned with all forms of subsidy or 

government intervention if they are not trade-distorting. Nonetheless, it has been observed that 

the mechanism for identifying problematic subsidies is not entirely acceptable to developing 

countries. As a result, developing clear and justifiable rules that are acceptable to all 

stakeholders remains an open issue in the WTO forum. 

The near assessment of each agreement put forth the complexity of their enforcement of them. 

In their respective preambles, the two subsidies; agreements stipulate disparate objectives, and 

the AA, which became detached from the SCM Agreement all through the UR negotiations, 
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embodies coverage measures which can be inconsistent with its regulatory origin. This 

inconsistency is strengthened with the aid of using the AA regulatory layout of certified 

allowances for export subsidies, in addition to unique safeguards for agricultural products. 

Furthermore, the AA drafters created a remarkable coverage degree inside the AA—domestic 

and the Peace Clause—at the same time as the final passive in designing a coverage degree 

regular with the present SCM Agreement—import substitution subsidies on agricultural 

products. The two agreements, therefore, incorporate irreconcilable systems regardless of their 

commonality as guidelines on subsidies with unique regulatory mechanisms. 

***** 
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