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  ABSTRACT 
India is one of the largest and most powerful countries in a region characterised by rapidly 

evolving geopolitical interests. In the past and present, India continues to be a place of 

regular refugee arrivals but lacks the legal and administrative framework and tools to 

effectively protect and guarantee their rights and liberties. India is not a party to the 1951 

Convention relating to the Status of Refugees and its 1967 protocol nor does it have a 

national law on refugee protection. India’s response to refugee crises have been guided by 

ideological and national interests of the government in power rather than the need to meet 

international obligations. This leads to immensely different approaches to different refugee 

crises, suiting the needs of the government rather than those of refugees themselves, who 

are left in dire circumstances. This paper looks into the present methods employed at 

attending to refugees’ needs, areas of importance and stakeholders that must be considered 

in the formation of a national framework for refugee protection. 

 

I. INTRODUCTION 

Historically, India has always welcomed refugees fleeing life- threatening circumstances, 

ranging from Partition, the 1971 Bangladesh war to the Sri Lankan civil war. However, India 

lacks a strong, devoted framework for the protection of refugees’ rights and freedoms. The 

discussion on the need for such a framework becomes all the more pertinent in light of recent 

developments in neighbouring countries of Afghanistan and Myanmar. In order to create an 

effective regime, it is important to look at the current practices, gaps and points of concern, and 

ways in which the same can be remedied.  

INTERNATIONAL REFUGEE LAW 

The key framework on protection of refugees is the 1951 Convention relating to the status of 

refugees and its 1967 protocol. Formed in the aftermath of the refugee crises caused by World 

War II, the Convention forms the cornerstone of international refugee law in terms of defining 

the term “refugee” and the obligations of states in the protection of refugees. The Conventions 

defines a refugee as an individual who is unable or unwilling to return to the country of their 

 
1 Author is a Student at Symbiosis Law School, Pune, India. 
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nationality due to well- founded fear of persecution on the basis of race, religion, membership 

of a social group or political opinion or nationality (Article 1 (A) (2)). The Convention 

guarantees various rights for refugees such as non- discrimination, freedom of movement, 

gainful employment, practice their religious beliefs, among others. The 1967 Protocol provides 

for the implementation of the articles of the Convention by Contracting Parties.  

An important protection guaranteed under the 1951 Convention (Article 33) and several other 

international legal instruments is that of non- refoulement. The principle of non- refoulement 

ensures that no refugee is returned to the place where they face a threat of persecution on the 

basis of race, religion, nationality, membership of a social group or political opinion, unless in 

the exceptional cases where the refugee might pose a danger to the national security or 

community of the country. 2This protection unequivocally guarantees that refugees would not 

be forced back to the place from where they fled and placed in circumstances that threaten their 

life and liberty.  Thus, there is a binding obligation on states to make sure that refugees are not 

made to return to territories where they might be persecuted and are provided a safe haven 

where they can survive and thrive.  

India is not a party to the 1951 Convention and 1967 protocol. However, the principle of non- 

refoulement has widely been recognized as part of international customary law. Even then, India 

is a signatory to other international covenants such as the Convention against Torture and other 

Cruel, Inhuman or Degrading Treatment or Punishment (Article 3), International Covenant on 

Civil and Political rights (Article 13) and the Universal Declaration of Human Rights (Article 

14 (1)), all of which provide for the right of non- refoulement.  

II. FRAMEWORK FOR PROTECTION OF REFUGEES IN INDIA 

• Role of Law and Judiciary 

India does not have a dedicated law on refugee treatment and protection. All actions towards 

refugees are based on policies developed in response to a specific crisis and no uniformity can 

be found in treatment of refugees. This means that refugees are treated as any other foreigner 

and are usually governed by the Foreigners Act, 1946. This often means that refugees are 

detained under the 1946 Act for illegal entry into the country and are so detained until their 

asylum claims are processed. This also means the opposite wherein refugees whose claims are 

denied or are not recognized as refugees by the Government are left in lurch and have no 

 
2 CONVENTION AND PROTOCOL RELATING TO THE STATUS OF REFUGEES, UNHCR, 
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remedies under the legal framework of the country3.  

However, there are other mechanisms which may aid in the protection of refugees: fundamental 

rights and judicial intervention. Though some fundamental rights under the Constitution of 

India are exclusively available to citizens, crucial rights such as right to equality (Article 14), 

right to life and liberty (Article 21) and right to practice and propagation of religion (Article 25) 

can be exercised by all persons including refugees. Over the course of several judicial 

pronouncements, the ambit of these provisions has been considerably expanded to include other 

related rights such as right to privacy, right to clean water and environment, right to bodily 

autonomy and right against arbitrary action.  

The enforcement of the above- mentioned rights is facilitated through judicial interventions in 

specific cases. Most cases dealt by Courts are related to upholding the principle of non- 

refoulement and the Courts have repeatedly ruled in favour of protection of refugees and 

prevented attempts of deportation. But, by their very nature, judiciary’s involvement is limited 

to specific cases that came before it and does not result in a strong, consistent and all-

encompassing framework for the protection of refugees’ rights.  

• Role of UNHCR 

The United Nations High Commissioner for Refugees (UNHCR) is the international nodal 

organization for protection of refugees. Since its inception in 1950, UNHCR has responded to 

several refugee crises around the world and has significantly expanded the scope of its activities 

by targeting an increased number of vulnerable groups such as stateless people, internally 

displaced people, returnees, those affected by natural disasters and recently, climate refugees. 4 

The vacuum left by the lack of a statutory refugee framework is filled by the activities of 

UNHCR in India. They undertake several crucial activities such as providing documentation 

through refugee status determination and provide various programmes for improving the 

education, employment, health and living conditions of refugee communities. It has also helped 

several refugees through its voluntary repatriation programme (especially Sri Lankan Tamil 

refugees).  

However, over time UNHCR’s activities in India have come under sharp criticism for being 

arbitrary, insufficient and inadequate to fulfil the current needs of refugee communities. One 

 
3 Ananthachari T., “Refugees In India: Legal Framework, Law Enforcement And Security”, ISIL YEAR BOOK OF 

INTERNATIONAL HUMANITARIAN AND REFUGEE LAW (2001), http://www.worldlii.org/int/journals/ISILYBIHRL 

/2001/7.html 
4 Crisp, Jeff. UNHCR at 70. Global Governance: A Review of Multilateralism and International Organizations, 

26 GLOBAL GOVERNANCE 359, 359-368 (2020), https://doi.org/10.1163/19426720-02603004 . 
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such programme which was criticised was the livelihood programme of UNHCR that aimed at 

providing vocational and skills training, life skills and financial literacy, which would lead to 

better self- reliance and integration of refugees. It was claimed that UNHCR had lacked 

“appropriate understanding of refugee needs, capacities and expectations”, which led to 

limited engagement with the identified economic activities. UNHCR has a vantage point than 

compared to other partners and organisations from its experience on addressing refugee issues, 

especially those related to protection. However, the data related to the same was not 

“systematically collected in sufficient detail to inform a relevant and effective UNHCR 

livelihood program design”. 5 Moreover, the ambiguity surrounding administrative practices 

concerning refugees is echoed by UNHCR especially with regard to the validity of a refugee 

certificate in accessing important documents such as an Aadhar card. Thus, UNHCR’s activities 

while pivotal in protecting refugees, fall short of adequately attending to the needs of refugees.  

III. INDIA’S RESPONSE TO REFUGEES CRISES: POLITICAL MOTIVATIONS AND AD 

HOCISM 

India’s response to refugee crises in neighbouring countries have been guided by ideological 

and national interests of the government in power rather than the need to meet international 

obligations. Thus, history has shown that India has taken vastly different approaches and 

mechanisms to different refugee crises. Despite these inconsistencies, India has generally been 

welcoming of refugees by emphasising and upholding the values of democracy and individual 

freedoms. More often than not refugees are provided by the government or UNHCR some form 

of assistance (though often inadequate) during their stay in the country. These are often through 

ad hoc policies adopted at the lower levels of government which would have a direct and 

immediate impact on refugees’ necessities. 

However, the lack of a uniform policy, gives the government a free hand to cherry pick and 

choose whether or not to welcome refugees based on the surrounding political and bilateral 

narratives. For instance, India’s response to Sri Lankan Tamil Refugee crisis during the Sri 

Lankan civil war (1983-2009) in collaboration with the Government of Tamil Nadu was 

comprehensive in providing necessary accommodation, education, health facilities and 

financial assistance. However, there were allegations of forced repatriation of Sri Lankan 

Tamils following the India- Sri Lanka Accord of 1987 and the assassination of former Prime 

Minister Mr. Rajiv Gandhi in 1991, wherein refugees were made to sign consent forms to leave 

 
5 UN High Commissioner for Refugees (UNHCR), Evaluation of UNHCR’s Livelihoods Strategies and 

Approaches INDIA CASE STUDY FINAL REPORT DECEMBER 2018, UNHCR (Dec. 2018), 

https://www.unhcr.org/5c505fea4.pdf 
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for Sri Lanka at short notice with no knowledge of its contents. 6 These were direct results of 

the shift in India’s approach to the hostilities, to one of reduced support to Tamil militants and 

favour to the Sri Lankan government, which in turn translated into decreased support to Sri 

Lankan Tamil refugees. Thus, within the span of a decade India’s response to the situation in 

Sri Lanka and the resultant refugee crisis went through a seismic shift, ultimately causing 

devastating consequences for the refugees. Even recently, India’s response to the Rohingya 

refugee crisis treating them as “illegal immigrants” came under severe criticism for the lack of 

adequate protections for refugees and violating the principle of non- refoulement. This again 

seems to have been motivated by maintaining favourable bilateral and geopolitical interests 

with both Bangladesh and Myanmar and immediate economic interests around the Rakhine 

state.7 This leads to a sheer lack of accountability for its actions and the consequences of such 

actions under any authority, leaving the most vulnerable group: refugees, with no protections 

and remedies.   

Another point of contention is the clash of opinion and approaches to refugee crises by the 

central government and state governments. With the lack of national policy guidance on 

refugees, it is often the state governments which are directly in contact with refugees, trying to 

understand and accommodate their needs and demands. There are also different political 

narratives between a state and the Centre, since the state’s response is dependent on the response 

of the host society or the people of the state and the Centre’s is based on larger national 

considerations. This was exactly what happened with refugees who fled Myanmar after the start 

of military rule in 2021. While the Mizoram government was welcoming of the refugees and 

even held talks with the government-in exile, the Centre was pushing for closing borders to 

prevent further entry of refugees and deportation of those illegally staying in the north east 

regions. 8This creates further confusion as to the condition of refugees, wherein though they 

might be welcomed by states, they are under a constant threat of being detained and sent back 

as per orders from the Centre.  

IV. RECENT DEVELOPMENTS 

Recently, there has been much debate and discussion of a possible increase in “climate 

refugees” entering the country.  A relatively new concept, though not officially defined, it 

 
6 Abhijit Dasgupta, Repatriation of Sri Lankan Refugees: Unfinished Tasks, 38  24 ECONOMIC AND POLITICAL 

WEEKLY, 2365 2365-2367 (2003), https://www.jstor.org/stable/4413676#metadata_info_tab_contents 
7 K. Yhome., Examining India's Stance on the Rohingya Crisis, 247 ORF ISSUE BRIEF  1, 3-6 (2018), 

https://www.orfonline.org/wpcontent/uploads/2018/07/ORF_IssueBrief_247_Rohingya_FinalForUpload.pdf 
8 Sachin Parashar, Amid Centre tussle, Mizoram CM ‘meets’ Myanmar ‘minister, THE TIMES OF INDIA (Mar 22 2021, 

09:33 AM), https://timesofindia.indiatimes.com/india/mizoram-cm-holds-meeting-with-foreign-minister-of-

myanmar-riles-centre/articleshow/81620664.cms 
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generally refers to those who are displaced by events caused by climate change such as intense 

flooding, landslides, cyclones and abnormal monsoons. The same was acknowledged by the 

Global Compact on Refugees (2018) adopted by the United Nations General Assembly which 

held that while climate change by itself may not cause refugee displacement, they often interact 

with drivers of refugee movements, creating composite and complex refugee crises. 9 It also 

encouraged States to take preventive measures for disaster risk reduction which would help in 

mitigating such crises. In addition to this, another important document known as the “Legal 

considerations regarding claims for international protection made in the context of the adverse 

effects of climate change and disasters” provides guidance as to how climate refugees may fall 

within the ambit of protections guaranteed under the 1951 Convention. This interprets the term 

“refugees” which refers to those displaced due to a well -founded fear of persecution to include 

those displaced by climate change, since the loss of lives, livelihoods, individual rights, 

freedoms, fall in self-determination and standard of living caused by climate change expose 

them “to a risk of human rights violations that amount to persecution”.10 This interpretation is 

extremely beneficial in steering international debates and national framework on refugees to 

accommodate and recognize the needs of those forced to flee due to climate change. The 

phenomenon of climate refugees becomes an even more important one in the context of India, 

where many neighbouring countries especially Bangladesh, Sri Lanka, Maldives are projected 

to face extreme climate change events due to rising sea levels. People affected by such events 

may seek refuge in India which is also predicted to face similar climate disasters, burdening 

already strained resources. Thus, any attempt at creating a protective framework for refugees 

must take into account the realities and rights of those displaced by climate change and duly 

provide for the same.  

In addition to this, a bill known as the Refugee and Asylum Bill, 2019 (Bill 70 of 2019) was 

introduced in the Rajya Sabha on 7th February 2020 aimed at providing an appropriate legal 

framework to “determine claims for asylum and to provide for the rights and obligations 

flowing from such status”11 This bill provides for an inclusive definition of refugees, wherein 

those who face persecution based on “sex, sexual orientation or gender identity, adverse effects 

of climate change, disasters or other environmental factors” are also recognized as refugees. It 

 
9 UN High Commissioner for Refugees (UNHCR), Climate change and disaster displacement in the Global 

Compact on Refugees, unhcr, https://www.unhcr.org/protection/environment/5c9e13297/climate-change-disaster-

displacement-global-compact-refugees.html 
10 UN High Commissioner for Refugees (UNHCR), Legal considerations regarding claims for international 

protection made in the context of the adverse effects of climate change and disasters, REFWORLD (Oct 1, 2020), 

https://www.refworld.org/docid/5f75f2734.html 
11 THE REFUGEE AND ASYLUM BILL, 2019, http://164.100.47.4/BillsTexts/RSBillTexts/asintroduced/Regugee-E-

7%202%2020.pdf 
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also provides for clear mechanisms for application and processing of applications for asylum 

by refugees. This piece of legislation is path breaking in its inclusive, elaborate and cogent 

approach towards protection of refugees. Unfortunately, this law has not seen the light of the 

day.  

However, curiously, instead of establishing a legal framework that protects and provides for all 

refugees, the Central government has passed the Citizenship Amendment Act, 2019 (CAA) 

which protects only those refugees who have been persecuted on the basis of religion.  The 

CAA has no mechanism for ensuring that the person seeking protection is indeed facing a well-

founded fear of persecution and presumes such persecution of all persons belonging to the 

religions from the territories mentioned in the Act. On the other hand, the Refugee and Asylum 

Bill, 2019 provides for protection of all persecuted on various grounds including religion and 

even provides a clear mechanism for assessing the threat faced by them before deciding on their 

application (Section 12). Such assessment and following of established due procedure would 

grant credibility to the process and prevent any abuse or misuse of the same. However, it is 

indeed a curious case that India, which has neither ratified the 1951 Convention nor established 

a national refugee framework, has chosen to protect refugees solely on the basis of religion, 

without any additional assessment of their conditions.  

V. CONCLUSION AND RECOMMENDATIONS 

The discussion above has made it amply clear that India must necessarily enact a refugee legal 

framework in order to protect one of the most vulnerable groups of our society. There are several 

steps that can be taken in the way forward for refugee protection.  

The most important and immediate step that needs to be taken for a comprehensive refugee 

framework in the country is the ratification of the 1951 Convention and its Protocol. This acts 

as a guidance tool for India’s own actions towards refugees and creates a higher level of 

accountability in protecting refugees in the international stage. India also needs to create its own 

legal framework exclusively dealing with refugee rights and protections This must be in 

accordance with the provisions of the 1951 Convention and include provisions establishing 

mechanisms for grant of refugee status including, but not limited to, the time span, appeal 

process, designated authorities for such mechanisms and other rights and responsibilities of 

refugees (as can be found in the refugee and asylum bill, 2019). It is important to note that the 

drafting of this national law must take into consideration important stakeholders from the state 

governments, who are almost always the hosts of refugees entering the country. The needs and 

capacities of states must be taken into account while accommodating refugees in their regions. 
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Finally, there must be a designated national authority and state authorities at lower levels which 

would monitor the implementation of refugee laws and policies, redress any refugee concerns 

and look into and report on areas which can be improved upon for the betterment of the lives of 

refugees. 

***** 
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