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The Turning Point for Arbitration over Litigation:  

A Dissection of COVID - 19 
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ABSTRACT 

Arbitration dates back since 1772 in India, first time it was introduced was through Bengal 

Regulation Act, 1772. The research below will focus and enumerate the significance of 

arbitration over litigation (by explaining the pro arbitration provisions under Arbitration 

& Conciliation Act, 1996) and will further enhance the way arbitration has evolved itself 

over the years to reach to the point where it becomes the backbone of dispute resolution 

mechanism all over the world. The initial part of the research focuses on establishing the 

supremacy of arbitration over litigation and the later part of the research further throws 

light on the impact of COVID -19 on arbitration and how arbitration can be utilised as a 

tool to combat and mitigate the effect of COVID - 19, the research further goes on to 

highlight steps taken by International arbitral institutions (i.e. SIAC, HKIAC, LIAC, ICC) 

to make to process of alternate dispute resolution online hence, much more effective in 

terms of combating COVID - 19.  

Subsequently, the research discusses the probable drawbacks associated with the process 

of online alternate dispute resolution and the steps taken by the concerned institutions to 

mitigate those effect, in the final part, the research is concluded by appreciating the merger 

of technology and dispute resolution and by suggesting the possible steps to be taken on 

order to further enhance the process of online alternate dispute resolution.  

Keywords: Arbitration & Conciliation Act, 1996, SIAC COVID -19, Litigation, ICC, 

Online Dispute Resolution, Virtual Hearing. 

 

I. INTRODUCTION 

Arbitration is a form of dispute resolution where both the parties to a contract decides, not to 

take their dispute to courts instead they agree to appoint to a arbitrator disinterested with the 

claims of the law suit, who after hearing both the sides decides the case and the decision is 

mostly binding on the parties2. Whereas, litigation is the process of taking a case to a court of 

                                                      
1 Author is a student at Damodaram Sanjivyaa National Law University, India. 
2 World Intellectual Property Organisation (July 25, 2020 3:43 PM),  https://www.wipo.int/amc/en/arbitration/wh 

at-is-arb.html. 
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law so that a decision can be made over a legal question implicating a legal right, the party 

unsatisfied with the judgement can appeal in the superior forum3. 

The approach of the Arbitration & Conciliation Act, 1996 is very affable for the parties being 

involved in the arbitration disputes making arbitration process highly preferable among the 

parties involved exclusively in the civil disputes. There are various leverages for opting 

arbitration over litigation by the parties, mainly stated in the provisions of the Arbitration & 

Conciliation Act, 1996 making the process much more private, speedy, cost effective when 

contemplated with litigation. Some of these provisions are:- 

Section 29A of the Arbitration & Conciliation Act, 1996 fixes the time period for passing the 

arbitral award to be twelve months and an extension of six months can be granted on the request 

of the parties, overlapping which leaves the matter at the hand of the concerned court to extend 

the time period or render the change in the arbitral tribunal4, whereas there are no such 

regulations barring the time limit for the completion of trial in the Code of Civil Procedure, 

1908 which regulates the procedures on the matters relating to litigation.  

Section 19 of the Arbitration & Conciliation Act, 1996, provides with the rules of procedure to 

be adopted by the arbitral tribunal for conducting the arbitral proceedings. As per sub clause 

(1) of the said section arbitral tribunal is not required to be bound by the Code of Civl 

Procedure, (1908) nor the Indian Evidence Act, 1872. Sub clause (2) allows the parties to agree 

on the procedure to be followed by the arbitral tribunal, in case of failure in any sort of 

agreement between the parties regarding the procedure the arbitral tribunal shall conduct the 

proceeding the way they find is appropriate is provided under sub clause (3). Thereby, without 

expressly specifying the digital methods as one of a procedure for conducting the arbitral 

proceedings it paves way for arbitral proceedings to be conducted through online or digital 

methods, providing the scope to the tribunal for allowing and subsequently conducting online 

virtual arbitral proceedings5.   

The Supreme court of United states have stated that arbitration includes “its speed and 

simplicity and inexpensiveness” and the court describes these traits as features that distinguish 

arbitration from litigation6. 

Above mentioned provisions explicitly justifies the dominance of arbitration over litigation in 

accordance with the current trends or rather especially in the current trend of COVID - 19.  

                                                      
3 Cambridge Dictionary (July 25, 2020 1:23 PM), https://dictionary.cambridge.org/dictionary/english/litigation. 
4 Legislative Department (July 25, 2020 1:23 PM), http://legislative.gov.in/sites/default/files/A1996-26.pdf. 
5 id. 
6 Epic Sys. Corp. v. Lewis, 138 S. Ct.1612 (2018). 
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This pandemic has surely affected every sector with human existence and interference, hence 

legal sector is no different, due to severe increment in the spread of COVID - 19 supreme court 

of India from a vide order dated 23rd March, 20207 has extended the limitation for filing 

petitions/applications/suits/appeals/all other proceedings before the court. Apart from this, the 

supreme court and the other subordinate courts in India have been conducting hearings through 

video conferencing since the lockdown have been implemented in India. 

In this research paper the researcher has tried to enumerate the role of arbitration for combatting 

the issue of COVID - 19 with respect to legal sector and while slithering through the provisions 

of the Arbitration & Conciliation Act, 1996 will indulge in the international scenario with 

respect to employing of arbitration as a means of resolving disputes in these times of the 

pandemic and post this pandemic as well. 

II. WHY ARBITRATION? 

On March 31st, 2020, Queen’s Bench of Alberta in Canada, have suggested people that in the 

light of COVID - 19 hearings are being suspended and hence the  counsels and public should 

access the alternate dispute resolution mechanism, which includes mediation and arbitration 

and further urged people that after the courts being shut they should file e - applications for 

further subjecting there disputes for arbitration8.  

Arbitration is not only useful when the courts are shut but rather has various other advantages 

associated with it. The first and foremost advantage of opting an arbitration for resolving a 

dispute instead of litigation is the efficiency of time. In todays world where time is equivalent 

to money hence like money it should be spent cautiously, it should not be unnecessarily 

dumped and arbitration realises that very importance of time as most of the rules framed by 

different arbitration centre contains the time for completing the proceeding, whereas in 

litigation you never really know whether the dispute be resolved in one’s lifetime or not, there 

are various reasons associated with this delay caused by the litigation process and the reason is 

litigation is a old process with no statutory limitations for the completion of the trial, hence a 

lot of cases are already pending specially in the Indian courts, whereas arbitration is a new 

method and due to statutory limitations the cases are settled with in the statutory time frame 

which results in quick disposal of cases making arbitration a time efficient method for resolving 

disputes.  

                                                      
7 Supreme Court of India (July 23, 2020 10:23 PM), https://main.sci.gov.in/pdf/cir/23032020_153213.pdf. 
8 McCarthy Tetrault (July 28, 2020 10:23 AM), https://www.mccarthy.ca/en/insights/blogs/international-

arbitration-blog/how-will-covid-19-shape-future-arbitration. 
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Time efficiency is not the only leverage associated with arbitration when compared with 

litigation but also, it is a method which keeps the information relating to arbitral proceedings 

confidential not just by the virtue of its private procedure adopted by the parties but rather by 

the virtue of Section 42A, as per which “the arbitrator, the arbitral institution and the parties 

of the arbitration agreement shall maintain confidentiality of all arbitral proceedings except 

for the award”9, rendering confidentiality an essential ingredient of arbitration. 

Another, very crucial advantage which arbitration has over litigation is cost effectiveness, on 

the one hand it saves time and on the other hand it is specifically advantageous in monetary 

terms associated with the expenditure of the proceeding. In arbitration the expenditure incurred 

is of the arbitrator appointed and the place of arbitration which also you might not incur in 

situations of virtual hearing. Arbitration is a user friendly process as it provides parties involved 

in the dispute to decide till some extent the procedure to be appointed, the arbitrator to be 

appointed, the seat of the arbitration etc. 

The conduct of the arbitral proceedings in India along with international commercial 

arbitrations is administered by the Indian Council of Arbitration  (ICA). The ICA has been set 

up through the initiatives of the Government of India. As per the International Commercial 

Arbitration Rules framed and governed by ICA for governing the international commercial 

arbitration carried out by the ICA, an arbitral tribunal has a power to conduct arbitral 

proceeding through video or audio conferencing and any other means which arbitral tribunal 

deems fit and necessary for the smooth resolving of disputes among the parties. The ICA is 

well acquainted with the fact that parties involved in the international arbitration are often far 

off in different countries and in order to preserve arbitration as a cost effective and time 

efficient method of dispute resolving the use of modern technology is a necessity more than a 

preference10.  

Above discussed are some of the many advantages which arbitration has over litigation, opting 

arbitration over litigation makes the process much more flexible, pragmatic, time efficient as 

well as confidential. 

III. LIMITATIONS UNDER SECTION 29A & SECTION 34 OF ARBITRATION & 

CONCILIATION ACT, 1996  

As discussed above section 29A of the Arbitration & Conciliation Act, 1996 imposes limitation  

                                                      
9 IBC Laws (July 29, 2020 4:23 PM), https://ibclaw.in/section-42a-confidentiality-of-information/. 
10 Ioana Jurca, How will COVID-19 shape the future of arbitration?, Lexology (July 21, 2020 2:23 PM), 

https://www.lexology.com/library/detail.aspx?g=5cd4476e-d31d-4d44-a559-2c224f20f5bb. 
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on the arbitral tribunal to conclude the arbitral proceeding within 12 months from the date of 

reference  to the arbitral tribunal further permitted with an extension of six months on the plea 

of the parties.  

Hence, the imposition of lockdown all across India have resulted in several arbitral proceedings 

being postponed which ultimately leads us to the conclusion that Section 29A will come to the 

rescue of the parties in seeking extension of six months where the proceedings are not been 

concluded in the stipulated time of twelve months from the date of reference to the arbitral 

tribunal. Though as per the Supreme Court’s order dated 23rd March, 202011 the time period 

for filing pleadings and conduction of trials have been extended for every court and tribunal in 

the country and hence arbitral tribunals are also covered under the same ambit12.  

Further, section 34 under Chapter VII of the Arbitration & Conciliation Act, 1996, provides 

procedures regarding the applications for setting aside the arbitral awards. Sub clause (3) of 

the  said provision imposes a limitation of three months, beginning from the date on which 

applicant had received the arbitral award, on the parties for filing the application for setting 

aside the arbitral award, failing which the applicant have to convince the court about the 

relevance of sufficient grounds for the delay and a further period of thirty days may be granted 

by the court for filing the said application.  

Subsequently, under sub clause (6) an application for setting aside arbitral award shall be 

disposed of within a period of one year, whereas there are certain proceedings which will not 

be able to reach its course as per the prescribed timeline under section 34 but the supreme 

court’s order dated 23rd March, 2020 paves way for dodging these limitations as well. 

Therefore, the supreme court’s order renders parties subjected to the arbitral proceedings some 

relief in terms of limitations under  section 29A & section 34 of the Arbitration & Conciliation 

Act, 1996 is concerned.  

IV. POSSIBLE QUICK FIXES TO COVID - 19 IN THE FIELD OF ARBITRATION 

The out break of the pandemic has surely halted the arbitration proceedings for a while, but in 

order to combat such a drastic state of affairs, there are certain steps which can be taken by the 

concerned authorities to make sure the effect of the pandemic can be minimised. The possible 

flexible options are :- 

                                                      
11 id. 
12 Mirza Aslam Beg, Impact Of Covid - 19 On Arbitration Proceedings In India, Mondaq (July 21, 2020 2:23 

PM), https://www.mondaq.com/india/operational-impacts-and-strategy/911554/impact-of-covid-19-on-arbitratio 

n-proceedings-in-india?signup=true. 
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1. On - paper Approach 

The proceedings of the arbitration can be conducted by the way of documents alone, the 

arguments and requests can be submitted in the form of documented content and the same can 

be sent through email, this way the process will not be hindered and yielding of effective results 

will not be time consuming, especially the part of the proceeding which is mutually exclusive 

to evidence of factual witnesses i.e. the procedural section of the proceedings can be undertaken 

through the means of On paper.  

2. Virtual Hearings 

Primarily in the arbitration field due to the international nature of disputes, virtual hearings are 

not a new concept, prior to COVID - 19 outbreak virtual hearings were a significantly accepted 

as well as implemented practice. Due to this very reason the concerned authorities are well 

equipped with the electronic legal tools required in the process and for the management of 

virtual hearings. Unlike the courts there are no fixed seating hours dedicated to the arbitrators 

, hence the parties as per there convenience can decide a particular time frame to conduct the 

required or pending proceedings through the means of virtual hearings.  

3. Postponing hearings 

The third and the last resort left with the parties involved in the arbitral proceedings is the 

adjournment of the proceedings, given there is no intimation as to when the status quo will 

revert back to normal, hence this option is the most unfavourable for the parties to opt.  

Despite the current scenario it is quite evident that arbitration remains the most convenient, 

practical and accessible method available for resolving the disputes, the most important reason 

behind this is the infrastructural backing which already exists for conducting the virtual 

hearings, also there already exists the statutory provisions which provides support in favour of 

on paper and virtual hearings.  

V. IMPACT ON LITIGATION ALL ACROSS THE GLOBE DUE TO COVID - 19 

The litigation is being affected by COVID - 19 in various ways one such effect is  drastic 

increase in conduction of remote hearings as a result of closure of general courts. The whole 

globe is being reformulated and reorganised to mitigate as well as to combat the effects of 

COVID - 19. The following is a brief of the major changes undertaken in the field of litigation 

globally:- 

In United Kingdom the courts and tribunals have been consolidated into fewer buildings, the 

Supreme Court has been closed and for the time being the trials are being conducted through 
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the means of video links. Further, three new practices have been introduced firstly, PD 51Y 

which provides for the hearing to be conducted remotely, either through the means of video or 

audio, secondly, PD 51Z which puts a stay over certain proceedings for a period extending upto 

90 days & Lastly, PD 51ZA as per which parties are allowed to extend the limitations upto fifty 

- six days in certain circumstances. Another, new step undertaken is the enactment of 

Coronavirus Act which further bolsters the propagation of video and audio hearings. Lord 

Chief Justice of the Supreme Court has further directed the proceedings with respect to civil 

and family matters requiring physical presence to be concluded as remote hearings. The Lord 

Chief Justice has further ordered that no trial should commence in the crown courts, and 

subsequently no jury trials are being held as well  However, a group has been constituted in 

order to look into the aspect of how the future tries will be conducted. UK for the time being 

have also suspended the dissemination of submission through hard copies.  

In United States of America, the announcement has been made by the Supreme Court about 

the conduction of hearings remotely for all forms of tribunals and courts in the country, due to 

severe increment in the cases in USA all forms of physical hearings are being suspended 

through the orders of their supreme court. Similar to UK courts, even the USA has suspended 

the conduction of jury trials and vast no. of court buildings are being sealed.  

In European Union, currently the ECJ is prioritising only urgent matters and has subsequently 

postponed a number of cases. However, the deadlines for filing appeals are unaffected but 

deadline for other procedural aspects have been extended. The infrastructure has come to a halt 

and the officials are working from home.  

In France, only essential litigations (i.e., hearings of people in the custody, urgent cases handled 

by judges for children and the procedure relating to eviction of violent partners) are being 

allowed. 

In Germany, the hearings in the Federal Court of Justice are being conducted barring the 

visitors in the courts buildings. The general administrative court has started to hold hearings 

again following the norms of social distancing.  

In Italy, the Supreme court initially suspended its activities, but is beginning to deal with urgent 

matters again. It has started issuing judgements remotely. 

In Dubai, the hearings are not taking place in the Onshore courts. However in Dubai 

International Financial Centre (DIFC) hearings are being conducted through video 

conferencing or video link.  
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In Israel, Initially all courts were shut but from 3rd May, have started functioning for broader 

range of cases, including the criminal cases as well.  

In Australia, federal courts is putting in technology required for the conduction of proceedings 

through video conferencing and for now are encouraging on paper submissions. 

In China, Supreme People’s Court of China, had ordered courts at all levels to help the litigants 

mitigate the difficulties in filing their cases online, are further encouraging the judges to make 

full use of online systems for litigation and has subsequently enhanced the usage of mobile 

micro courts. Apart from this there are three internet courts in China which handle litigation13.  

VI. IMPACT OF COVID 19 ON INTERNATIONAL COMMERCIAL ARBITRATION 

There is enough disclosure of the ongoing outbreak of the pandemic on international 

commercial arbitration. Several theories as well as commentaries are being made to mitigate 

this effect which COVID - 19 has imposed on international commercial arbitration, with 

several bans and restrictions being imposed on the travel across the globe merging technology 

with dispute resolution has seen to be a favourable solution to combat COVID - 19.  

Likewise, major international arbitration centres such as in Singapore, London & Toronto have 

collaborated to share resources available to them for conducting virtual hearings and for further 

providing solutions if any regarding the same. Some such suggestions provided by the trio 

collaboration is increment in the use of electronic filings, online case management and virtual 

evidentiary hearings.  

Apart from the above mentioned technological tools the President of Singapore International 

Arbitration Centre’s court of arbitration Mr. Gary Born has shared his thought via an open 

letter14 about there team’s involvement in trying to assess certain provisions for combatting the 

effect of COVID - 19, he in his letter further appreciated the SIAC as due to its collaboration 

with technologically advanced tools SIAC was functional throughout the period of crisis and 

was continuously rendering services.  

Below mentioned are the case studies illustrating the working of International arbitration 

centres in  these times of pandemic to mitigate the effect of COVID  - 19 on proceedings : 

                                                      
13 Clyde & Co. (July 21, 2020 2:23 PM), https://www.clydeco.com/en/insights/2020/05/covid-19-impact-on-

courts-and-arbitration. 
14 Singapore International Arbitration Centre (July 18, 2020 12:23 AM), https://www.siac.org.sg/images/stories/p 

ress_release/2020/%5bOpen%20Letter%20from%20SIAC%20Court%20President%5d%20Arbitration%20at%

20SIAC%20during%20%20COVID-19.pdf. 
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The use Emergency Arbitrators (EA) proceedings have observed a sudden demand to resolve 

the disputes in these horrendous times. The participants have utilised Maxwell Chambers ADR 

Hearing Solutions, Zoom and Microsoft Teams platforms for EA related virtual hearings 

subsequently on paper proceedings have also been seen to be utilised widely to cop with the 

current scenario. The SIAC rules provides EA to appointed within twenty four hours of the 

filing of application. Hence, when one such application was made made in the moth of April, 

2020 EA was appointed within twenty four hours and subsequent to the appointed the 

respective EA scheduled a video case management conference to hear the pleadings of the 

parties by their respective counsels, the video meeting was organised keeping in mind of the 

different time zones and parties were directed to make their written submissions through 

emails. A day prior to the scheduled hearing EA arranged a test call with the service provider 

which was Maxwell Chambers ADR Hearing Solutions in this case, to assess the virtual hearing 

software further a full day oral submissions were made by the parties, the said hearing was 

being attended by the EA, nine party representatives,  Moderator of the service provider and a 

transcriber. The decision of the EA was submitted to SIAC for examining and further the 

decision was transmitted with in a period of fourteen days as per SIAC rules15.  

Another case study also seated in Singapore applied the Expedited procedure of the SIAC 

Rules, 2016 which instructs the completion of the proceeding within a period of six months16. 

The parties were to decide the service provider among all the available methods for the 

examination of the expert witnesses on the basis of Guidance note of Remote Dispute 

resolution proceedings17 and hence the parties reached on a common consensus with Maxwell 

Chambers ADR Hearing Solutions. Similarly, in this proceeding as well a day prior to the oral 

submissions a dry run was conducted with the software to be utilised in the process, then the 

oral submissions were made virtually on the next day comprising nineteen participants 

including the arbitrator, lawyers, expert witnesses, clients representatives, transcribers and an 

IT moderator. Subsequently the tribunal conducted a case management hearing over the 

telephone to discuss logistical issues and other procedural matters. During the hearing the 

                                                      
15 Chahat Chawla, International Arbitration During COVID-19: A Case Counsel’s Perspective, Kluwer 

Arbitration Blog (July 18, 2020 5:54 PM), http://arbitrationblog.kluwerarbitration.com/2020/06/04/international-

arbitration-during-covid-19-a-case-counsels-

perspective/?doing_wp_cron=1596090605.7620570659637451171875. 
16 Singapore International Arbitration Centre (July 18, 2020 12:23 AM), https://www.siac.org.sg/our-

rules/rules/siac-rules-2016. 
17 Chartered Institute of Arbitrators (July 22, 2020 10:25 AM), https://www.ciarb.org/media/8967/remote-

hearings-guidance-note.pdf. 
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parties were advised to use the option of chat function for the improved communication as well 

as for raising objections and subsequently the decision was delivered by the arbitrator18.  

Apart from the above two scenarios, there have been cases where due to the mandated physical 

presence of the witnesses some hearings were adjourned for a later more suitable date, or even 

some parties requested the respective tribunals to dispense with oral submissions and decide 

the matter only on the basis of documented submissions. Tribunals all across the globe are 

working on further improving the arbitral timelines.  

Not only the SIAC but major arbitration institutions around the world amended certain existing 

rules or introduced novel rules to mollify the impact of COVID - 19 . These are below states : 

(1) The Australian Centre for International Commercial Arbitration (ACICA) promulgated 

guidelines for managing impact of COVID - 19, which also included the advantages of 

arbitration and further introduced the links to sample agreements and sample procedural 

order19. 

(2) Online Hearing Rules and procedures were published by Istanbul Arbitration Centre 

(ISTAC) to be followed in video conferencing to be adhered to by ISTAC. 

(3) Hong kong International Arbitration Centre (HKIAC) has also updated the existing and 

formulated the novel rules and regulations for conducting the virtual hearings20 

(4) London Centre of International Arbitration (LCIA) also updated the guidelines dated 18th  

March, 2020, instructing the closing of its offices and working remotely therefrom21. 

(5) A checklist was also provided by Vienna International Arbitral Centre for holding 

arbitration proceedings during the pandemic22. 

(6) International court of arbitration (ICC) uploaded a Guidance Note dated 9th April, 2020 on 

Possible Measures Aimed at Mitigating the Effects of the COVID-19 Pandemic. The note 

allows the arbitral tribunals to take necessary steps in appropriate circumstances while 

                                                      
18 Chahat Chawla, International Arbitration During COVID-19: A Case Counsel’s Perspective, Kluwer 

Arbitration Blog (July 22, 2020 10:12 AM),  http://arbitrationblog.kluwerarbitration.com/2020/06/04/internation 

al-arbitration-during-covid-19-a-case-counsels-

perspective/?doing_wp_cron=1596090605.7620570659637451171875. 
19 Important Information for ACICA Users — COVID-19 Update, Australian Centre for International Commercial 

Arbitration (July 26, 2020 10:16 PM), ( http://acica.org.au/important-information-for-acica-users/. 
20 Hong Kong International Arbitration Centre (July 20, 2020 3:34 PM), http://hkiac.org/sites/default/files/ck_ 

filebro.wser/HKIAC%20for%virtual%20hearings_0.pdf. 
21 London Commercial International Arbitration (July 25, 2020 3:34 AM), http://lcia.org/lcia-services-update-

covid-19.aspx. 
22 Vienna International Arbitral Centre (July 26, 2020 3:59 AM), viac.eu/en/news/checklist-on-holding-hearings-

in-times-of-covid-19. 
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exercising their authority to establish procedure and accordingly fulfil their duty to conduct 

the arbitration in an expeditious and cost-effective manner23. 

VII. TRIO OF TOP ARBITRATION BODIES FORM INTERNATIONAL ALLIANCE 

Arbitration Place, International dispute resolution centre (IDRC) and Maxwell Chambers are 

the three leading arbitration bodies situated in London, Canada & Singapore respectively, have 

announced a collaboration or the formulation of alliance named International Arbitration 

Centre Alliance (IACA), the objective of the alliance is to ameliorate the impact of COVID - 

19 by aiming at reducing distance, Time zone and other challenges associated with conducting 

the international arbitration proceedings.  

As per the Damian Hickman CEO of IDRC, Katherine Yap  CEO of Maxwell Chambers and 

Kimberly Stewart CEO of Arbitration Place “The alliance breaks barriers and builds 

international bridges, providing the platform for our partners to connect globally, allowing a 

seamless and smooth dispute resolution experience” further adding “This is something the 

dispute resolution world desperately needs right now because of Covid-19 travel and assembly 

restrictions. We also firmly believe it’s the way of the future. International arbitration 

practitioners are becoming comfortable with virtual hearings. Longer term, even when global 

travel restrictions are eased, virtual will be used regularly to reduce travel time and cost”24. 

VIII. A CRITIC 

Though there are multifold benefits attached with online dispute resolution but it too sign in 

with certain critics, as per the belief of well known experienced practitioners video 

conferencing affects the transmission of quality evidence. The witness testimonies gets affected 

or rather it does not remain the same as it would have been in, had the witness been physically 

present in front of a judge, the practitioners does not go with online dispute resolution because 

the cross examination is not as effective as it would have been in witness’s presence, as per 

them the prime reason for conducting the cross examination of a witness in - person is to 

evaluate the facial expressions, the body language to test the credibility of the witness which 

cannot be attained through virtual means25.  

                                                      
23International Chamber of Commerce (July 26, 2020 3:59 PM), https://iccwbo.org/content/uploads/sites/3/ 

2020/04/guidance-note-possible-measures-mitigating-effects-covid-19-english.pdf. 
24 Trio of top arbitration bodies form international alliance to hear 'hybrid' Covid-19 compliant hearings, Global 

Legal Post (July 26, 2020 1:44 AM), https://m.globallegalpost.com/big-stories/trio-of-top-arbitration-bodies-

form-international-alliance-to-hear-hybrid-covid-19-compliant-hearings-98099925/. 
25 Stephan Wilske, The Impact of COVID - 19 on International Arbitration, Heinonline (July 22, 2020 9:34 PM),  

http://heinonline.org.elibrarydsnlu.remotexs.in/HOL/Page?collection=journals&handle=hein.journals/caaj13&id

=16&men_tab=srchresults. 
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Though in, Capic v Ford Motor Company of Australia Limited26, the respondent’s application 

for the adjournment of virtual arbitral trial on the basis of they being virtual was denied by the 

Federal Court of Australia stating “public institutions such as the Court must do all they can 

to facilitate the continuation of the economy and essential services of government, including 

the administration of justice and hence, though there are certain onerous and undesirable 

aspects of virtual hearing but they are not insurmountable therefore does not render the trial 

unfair or unjust”. 

Another critic associated virtual hearings is the issue of cybersecurity and data protection, 

because by uploading the confidential information in the public domain, it can be easily 

accessed by potential hackers, to strengthen this particular aspect the ICCA-NYC Bar-CPR 

Working Group on Cybersecurity in Arbitration has issued its cyber security protocols27 in 

order to adhere with the high standards of cyber security, similarly the ICCA-IBA Roadmap to 

Data Protection in International Arbitration has issued guidelines28 to strengthen the protection 

of data present in the public domain in lieu of the arbitral proceedings. Hence, there are 

challenges which are been advanced towards online or virtual mechanism of solving disputes 

but if regulated systematically challenges can be overcome in order to avail greater benefits 

from the use of technology.  

IX. CONCLUSION 

“Justice delayed is justice denied”is legal maxim, which needs to adhered by the dispute 

resolving institutions in order to deliver justice in effective and trustworthily manner. Virtual 

hearings allow the dispute resolving institutions to deliver justice effectively, hence in these 

times of the pandemic it is full of utility and therefore should be adopted by the tribunals and 

the arbitral institutions must propagate the conduction of these arbitration proceedings through 

virtual methods also it is the responsibility of the arbitral institution to increase the awareness 

of arbitration among the parties involved in disputes and further promote the process of online 

dispute resolution.  

***** 
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