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ABSTRACT 

Mankind is well-familiar with the element of discrimination- where man hounds for factors 

upon which he can discriminate others such as race, place of birth, place of residence, 

economic affluence, and the age old factor of discrimination- sex and gender. The society 

was traditionally understood to have been divided into a “binary gender system”, where 

women were always perceived as the gender inferior to men, but now the term “sexual 

orientation and gender identity” is not limited to male and female. Men have come to 

discover varied understanding of sexuality and introduced the concept of lesbian, gay, 

bisexual, transgender, and intersex (LGBTI). The LGBTI Community has fallen victim to 

unfathomable discrimination meted out against them because they do not fall within the 

confines of the “binary gender system”. Homosexuality is not just the epitome of blasphemy 

in countries but is a criminalized act under their municipal laws. It is recently that the 

LGBTI Community raised their voice against the injustice that has been inflicted upon them 

for decades. With a sea of protests sweeping over the State authorities, the act of 

homosexuality was decriminalized in a number of countries now, but the Islamic countries 

all across the globe continue to impose death penalty on consensual same-sex sexual acts. 

The paradigm shift was brought about in Indonesia’s Gadjah Mada University, 

Yogyakarta, in 2006, where the Yogyakarta Principles were developed at a meeting of the 

International Commission of Jurists and human rights experts from around the world. The 

Yogyakarta Principles are a set of Principles that have been specifically devised to provide 

people of differed sexual orientation and gender identity with all the basic human rights 

that every individual is entitled to despite their sexuality. The Yogyakarta Principles have 

borrowed heavily from the body of international human rights law but has made it explicit 

that people of varied sexuality are entitled to these rights despite all odds. India too has 

relied on these principles as an international authority in granting rights to the LGBTI 

Community through its recent judgments. The aim of this article is to analyze the extent to 

which the Yogyakarta Principles are an embodiment of the International Human Rights 

Law; to examine if India requires a separate body of law governing the rights of the LGBTI 

Community or their rights can be read into the Indian Constitutional provisions and other 

                                                      
1 Author is an Associate at AshiLegal, Bangalore, Karnataka, India. 
2 Author is an Advocate of High Court, New Delhi, India. 
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statutory laws with certain amendments being made to the latter to suit the needs of the 

Community, as they too are human beings and not aliens.  

Keywords- Yogyakarta Principles, sexual orientation and gender identity, sexuality, 

hetero-normative individuals, binary gender system. 

 

I. INTRODUCTION 

“To all the young people who discover they are gay: Don’t be afraid to come of 

the closet right now” 

- Núria Añó 

The lauded Catalan writer, translator and speaker, Núria Añó, advocated for the rights of the 

Lesbian, Gay, Bisexual, Transgender, Intersex (LGBTI) community through her much 

acclaimed literary creations. She has aptly asserted that the LGBTI community should not be 

ashamed of their sexuality but embrace it with dignity. This community has been marginalised 

for decades on end solely because of their varied sexuality that stands incongruous to “hetero-

normative” society. Their identity has become a subject of constant denigration not only by the 

society at large, but also by the State authorities who apparently vow to protect the rights of 

their citizens. The egregious reality is that the law enforcement authorities perpetrate hate 

crimes against the LGBTI community with State acquiescence. 

History stands witness to the fact that the people of the LGBTI Community never dared to 

express their real gender identity or sexual orientation fearing the grotesque ramifications of 

their truth. It is rife with accounts of States criminalising acts of homosexuality or persecuting 

homosexuals as if to protect the rest of the society from a pestilence. Germany under the Nazi 

regime burnt scholarly articles on homosexuality, banned gay organizations and butchered 

homosexuals or sent them to concentration camp with the aim of making the Germans the most 

‘superior race’. However, we are ignorant to the predicament of the homosexuals during the 

World War II. That is not the end to the atrocities inflicted upon homosexuals, till this date a 

number of States impose severe restrictions on the basic rights that every human is entitled to.  

To address these violations of human rights on the basis of sexual orientation and gender 

identity, the drafters (a group of distinguished human rights experts) of the Yogyakarta 

Principles on November, 2006, at the Gadjah Mada University, in Yogyakarta (Indonesia), 

incorporated the rights every individual should be entitled to irrespective of their sexual 

orientation and gender identity. These principles were unanimously adopted by 29 experts from 

25 countries, but not in the nature of a treaty. To ensure that the Principles are globally accepted 
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the Principles are drafted very carefully to include the potential cultural specificity. Thus, the 

terms ‘lesbian’, ‘gay’, ‘transgender’ and ‘intersex’ are used only once in the entire text of the 

Principles. Rather the terms “sexual orientation” and “gender identity” are widely used and the 

concepts are also explained in details.  

The Yogyakarta Principles are regarded as a “restatement of existing International Law”, which 

is because it is based on certain customary laws, treaties, general principles which also include 

the interpretations of these sources of law by both domestic and international Courts, the UN 

human rights mandate holders and scholars. If this basis to the Principles was absent then the 

Yogyakarta Principles would have just been a declaration of ideals but the fact that it combines 

all the interpretative aspects of international law is what gives it authority.   

II. ANALYSING THE YOGYAKARTA PRINCIPLES AS AN EMBODIMENT OF 

INTERNATIONAL LAW 

The main text of the Yogyakarta Principles claims that all the principles are universally 

binding, but that is not entirely true. In fact it would be more accurate to state that there are two 

“foundational principles”, first, the universality of human rights and, secondly, the absolute 

prohibition of discrimination of any kind, which are supported by the international law, 

regional treaties, conventions and the customary law and jus cogens. The rest of the principles 

stated in the text of the Yogyakarta Principles are essentially based and just an extension of 

these foundational principles which are protected under the International laws and 

Conventions.3    

The accuracy of the Yogyakarta Principles’ as a restatement of the International law in the field 

of sexual orientation and gender identity will be analysed in the following segments: 

(A) Jus Cogens, Customary International Law And The Two Fundamental Principles Of 

Universality And Non-Discrimination As The Foundation Of The Yogyakarta 

Principles 

1. The Two Fundamental Principles of Universality and Non-Discrimination 

The two Fundamental Principles of Human Rights entail the Principle of Universality and Non-

Discrimination. These two principles have been present since the very evolution of 

International Human Rights Law. The two principles upon which the rest of the Yogyakarta 

Principles is said to be buttressed are, “The Right to Universal Enjoyment of Human Rights” 

                                                      
3 David Brown, Making Room for Sexual Orientation and Gender Identity in International Human Rights Law: 

An Introduction to the Yogyakarta Principles, Michigan Journal of International Law; Summer 2010; 31, 4; 

ProQuest Central, pg no.- 846-847 
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and “The Right to Equality and Non-Discrimination.” There are certain customary international 

laws which are structured in alignment with the two aforementioned principles that have been 

embraced by a plethora of nation states.  

There are a bunch of human rights which are universal by definition as they are a part of jus 

cogens. Thus, based on the principles of universality and non-discrimination, Principle no. 1 

of the Yogyakarta Principles states that all human rights, despite of their sexual orientation or 

gender identity, “are entitled to the full enjoyment of all human rights.”4  Moreover, the 

Principle 2 of the Yogyakarta Principle, which focuses on the right to equality and non-

discrimination, are an exact restatement of the International conventions and jus cogens. 

As the aforementioned documents and Conventions highlight that the Yogyakarta Principles 

largely draw from these documents and Conventions, as these principles are founded in the 

form of jus cogens and customary international law.  

2.  Jus Cogens as the basis for Freedom from Arbitrary Arrest 

History stands testament to the fact that once “slavery and extrajudicial killings” were normal 

and accepted practices in the society but a time came when such practices were abhorred as the 

foundation of international human rights was laid down, despite of whether such practices were 

endorsed by the State or not. Similarly, homophobia or trans-phobia are no more normal and 

accepted notions to perpetrate violence and the Yogyakarta Principles clearly demonstrate that 

gone are the days when people were abused or arbitrarily detained on the basis of their sexual 

orientation and gender identity. The basic rights with regard to freedom and its various 

dimensions are incorporated in the International Convention on Civil and Political Rights.5   

The rights enumerated in the ICCPR form the basis of the seven principles in the Yogyakarta 

Principles which cover the following principles6:- 

i. Principle 7 that protects one’s Right to Freedom from Arbitrary Deprivation of 

Liberty, which is similar to Article 9 of the ICCPR that espouses the idea that no 

one shall be subjected to arbitrary arrest or detention7, 

ii. Principle 8 that guarantees the Right to Fair Trial. This right is implicit in Article 9 

of the ICCPR which guarantees that in the event of an arrest, “Anyone who is 

                                                      
4 Yogyakarta Principles, Principle 1 
5 International Convention on Civil and Political Rights, Article 4 (2) 
6 The Yogyakarta Principles: Principles on the application of international human rights law in relation to sexual 

orientation and gender identity, page no. 15- 17 
7 International Covenant on Civil and Political Rights, United Nations Human Rights Office of the High 

Commissioner https://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx 

Last visited on 13th January, 2020  
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deprived of his liberty by such arrest or detention shall be entitled to take 

proceedings before a Court.”8,  

iii. Principle 9 ensures the Right to Treatment with Humanity while in Detention. This 

principle finds its roots in Article 10 of the ICCPR, which ensures that “All persons 

deprived of their liberty shall be treated with humanity and with respect for the 

inherent dignity of the human9,” and,  

iv. Principle 10 guarantees the Right to Freedom from Torture and Cruel, Inhumane 

Degrading Treatment or Punishment. The essence of this principle is preserved in 

Article 7 of the ICCPR which states that “No one shall be subjected to torture, or to 

cruel, inhumane or degrading treatment or punishment10,”  

It is widely argued by human rights activists that the “Right to Protection from Arbitrary 

Deprivation of Liberty” on the basis of one’s sexual orientation and gender identity stems from 

the “Right to Privacy.” The Right to Privacy is not a part of the “customary international law 

and is not universal either. This is a monumental lacuna which plagues the “Right to Privacy” 

as it is protected under International law only in the States that are party to treaties which 

uphold such protection. Another lacuna in furtherance to the previous stated lacuna is that in 

the cases- Dudgeon v. U.K and the Toonen v. Australia, the respective Courts decided that 

Right to Privacy is limited for “reasons of national security, morals and public order.”11 

Despite of the “Right to Protection from Arbitrary Deprivation of Liberty” due to one’s sexual 

orientation and gender identity being a subset of “Right to Privacy”, it cannot be protected with 

the defence of privacy, but it can be protected on two other foundations, that is the “customary 

international law prohibiting arbitrary arrest and principles of non-discrimination” (as was held 

in the case of Young v. Australia).12 The belief that the “Right to Protection from Arbitrary 

Deprivation of Liberty” on the account of one’s sexual orientation and gender identity rests on 

the customary international law is due to a recent happening.  

Thus, it would not be incorrect to conclude that Principle 7 of the Yogyakarta Principles is not 

deeply rooted in the Right to Privacy solely but,  rests on the customary international law, and 

the right to freedom from arbitrary arrest has acquired the status of jus cogens.  

3.  Same-sex Marriage and the Right to a Satisfying Sex Life” 

                                                      
8 Ibid 
9 Ibid 
10 Ibid 
11 Dudgeon v. U.K, [Eur. Ct. H.R. (1981)]; Toonen v. Australia (1994) 
12 Young v. Australia [Communication No. 941/2000, U.N. Doc. CCPR/C/78/D/941/2000 (2003)]  
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Principle 24 of the Yogyakarta Principle guarantees everyone the “right to found family, 

regardless of sexual orientation or gender identity.” It vehemently stresses on the fact that “no 

family may be subjected to discrimination on the basis of the sexual orientation or gender 

identity of any of its members.” The inclusion of this right serves as a window to the right to 

equality in the familial arena. Some human rights activists and jurists state that this right in the 

Yogyakarta Principle is not as an accurate restatement of the International law. But there are 

observers who have opposed this view as a “radical notion”. In fact same-sex marriage and the 

“movement to combat discrimination on the grounds of sexual orientation and gender identity” 

is intertwined in the minds of the people to the extent of which people ascribe that Principle 24 

of the Yogyakarta Principles takes the rights to Freedom of Expression and the Prohibition of 

Discrimination of all kinds a step further.  

The world still treats “sex” and all discourses on sex as taboo. Right to Marriage and Right to 

a Satisfying Sex-Life are not explicitly acknowledged in International law. the World Health 

Organisation (WHO) is silent on the aspect of equating The Right to a Satisfying Sex Life to 

Right to Health.13 No International human rights document or Human Rights body has ever 

explicitly recognised Right to a Safe and Satisfying Sex Life as an essential right. Even “Right 

to Same-sex Marriage” has not been clearly interpreted and included within the ambit of 

International Law. The lack of recognition of same-sex marriage in International Law has not 

prohibited countries from legalising it based on their Municipal laws. 

Principle 24 of the Yogyakarta Principle cannot be said to be “an accurate restatement of the 

International Law” because International law does not explicitly provide for same-sex marriage 

as a human right, but instead same-sex marriage has to be read into the ambit of International 

law as an extension of “Right to Freedom of Speech and Expression.” However, the 

Yogyakarta Principles recognise same-sex marriage as a human right, found family despite of 

one’s sexual orientation and gender identity. 

III. THE ICCPR AND THE ICESCR AS THE BASIS FOR THE YOGYAKARTA 

PRINCIPLES 

The Yogyakarta Principles rests heavily on international documents such as the ICCPR and the 

ICESCR, and judgements passed by the regional courts, especially the European Court of 

Human Rights. The fundamental problem with these documents and judgements is that they 

aren’t “universally binding on all states.” They are only valid and applicable in the States that 

have signed and ratified to the treaties or in States where such judgements have been passed. 

                                                      
13 Id 
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Hence, this means that a State can choose if it wishes to accept the interpretations of such 

bodies as binding or not. The Yogyakarta Principles are significantly based upon such 

documents, treaties and judgements which hold high persuasive value or low binding value, 

the threshold for the binding nature of the Principles falls sharply. Therefore, these Principles 

are drawn from sources which might be said to “authoritative” but may not be necessarily 

binding. 

The Yogyakarta Principles which address the rights enumerated in the ICCPR on account of 

sexual orientation and gender identity state that any violation of the rights as a justification to 

maintaining morality and public health will constitute a violation of the International law. This 

section of the article will be focused on how the Yogyakarta Principles is an accurate 

restatement of the existing International law as regards to the rights that are enumerated in the 

ICCPR. 

1. Freedom of Movement 

“Freedom from sexual orientation and gender identity discrimination in the rights to freedom 

of movement and assembly has a relatively lengthy pedigree.”14  If we date back to 1994, we 

will find that the UN Secretary General stated that “restricting the movement of sexual 

minorities under the pretext of preventing HIV transmission was discriminatory.”15 Almost ten 

years later, the Colombian Supreme Court observed the same as the UN Secretary General , 

and added that the “ICCPR prohibits the state from preventing homosexuals from congregating 

in public, whether or not such a measure could be justified as combating the spread of 

disease.”16 

Further basing its in interpretation on the provisions of the ICCPR, the European Court of 

Human Rights held that the right to freedom of movement is interrelated with the freedom of 

assembly and any attempt to ban pride marches will be a violation of the European Convention. 

In pursuance to this, the EU’s Congress of Local and Regional Authorities issued a resolution 

stating the people of the LGBTI community are entitled to freedom of assembly as well.17 

                                                      
14 David Brown, Making Room for Sexual Orientation and Gender Identity in International Human Rights Law: 

An Introduction to the Yogyakarta Principles, Michigan Journal of International Law; Summer 2010; 31, 4; 

ProQuest Central, pg no.- 858 
15 ECOSOC, Committee on Human Rights, Report of the Secretary-General on International and Domestic 

Measures Taken to Protect Human Rights and Prevent Discrimination in the Context of HIV/AIDS, page no. 103 

E/CN.4/1995/45 (December 22, 1994) 
16 Id 59 
17 David Brown, Making Room for Sexual Orientation and Gender Identity in International Human Rights Law: 

An Introduction to the Yogyakarta Principles, Michigan Journal of International Law; Summer 2010; 31, 4; 

ProQuest Central, pg no.- 859 
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2.  Freedom of Opinion and Expression 

People of different sexual orientation and gender identity have been suppressed for far too long 

and their way of life was not accepted as their “right to freedom of opinion and expression.”  

In the case of Handyside v. United Kingdom18, it was observed that censorship of a book by 

the State was justified if it proposed a favourable treatment towards homosexuality as it could 

“deprave and corrupt” the minds of the minors, thereby, polluting the society.  

The Special Rapporteur on the “right to freedom of opinion and expression” at the UN, 

commented on the State’s obligation under the ICCPR to safeguard the aforementioned right. 

It stated that “in accordance with the nature and the spirit of his mandate, it considers that all 

citizens, regardless of, inter alia their sexual orientation, have the right to express themselves.19  

3. Employment Discrimination 

It is not new that discrimination in the field of employment is rampant on the grounds of one’s 

sexual orientation and gender identity. In the case of Grant v. South West Trains20, it was ruled 

that a company is allowed to deny the unmarried same-sex partners who are employees in that 

Company the benefits which the unmarried opposite-sex partners are entitled to. Furthermore, 

it was substantiated that this practice of depriving unmarried employees with “same-sex 

partners” of the benefits was not discrimination on the basis of their sexual orientation. It was 

also observed that “in the present state of law within the European Community, stable 

relationships between two persons of the same sex are not regarded as equivalent to marriages 

or stable relationships outside marriage between persons of opposite sex.”21 To curb this 

menace, the Yogyakarta Principles’ Principle 12 obligates the State “to eliminate and prohibit 

discrimination on the basis of sexual orientation and gender identity in public and private 

employment.”22  

This Principle of the Yogyakarta Principle is an extension of the ICCPR on the basis of “sexual 

orientation and gender identity”. By applying the provision of the ICCPR reproving 

discrimination in employment, the Human Rights Committee in the case of Young v. 

Australia23, held that “denying benefits to same-sex unmarried partners while granting them to 

                                                      
18 Handyside v. United Kingdom, 1 E.H.R.R. 737 (1996) 
19 ECOSOC, Commission on Human Rights, Reports of the Special Rapporteur on the Right to Freedom of 

Opinion and Expression, Mission to Columbia, page no. 75 

U.N. Doc. E/CN.4/2005/64/Add.3 (26th November, 2004) 
20 Lisa Jacqueline Grant v. South West Trains Ltd. 1998 E.C.R. I-621, page 50 
21 Id 66 
22The Yogyakarta Principles: Principles on the application of international human rights law in relation to sexual 

orientation and gender identity, page no. 18-19  
23 Young v. Australia, UNHRC, Comm. No. 941/2000, page no. 10.4 

U.N. Doc. CCPR/C/78/D/941/2000 (2003) at 164 
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opposite-sex unmarried partners was in fact discrimination because of sex or sexual 

orientation.”  

4. Economic, Social and Cultural Rights 

The Economic, Social and Cultural Rights on account of “sexual orientation and gender 

identity” has not often been emphasised upon. Rights of this nature are considered as “norms 

of progressive achievement” and its violation is not taken very seriously. The Committee on 

Economic, Social and Cultural Rights has now explicitly concluded that any discrimination on 

account of “sexual orientation and gender identity” is a violation of the International 

Convention on Economic, Social and Cultural Rights (ICESCR).24 

The Yogyakarta Principle can be said to have relied heavily on the ICESCR to ensure that there 

is no discrimination meted out to any person on the basis of “sexual orientation and gender 

identity.” The Principles which can be tagged as an accurate restatement of the ICESCR on the 

basis of “sexual orientation and gender identity” are as follows25:- 

i. Principle 13 guarantees the Right to Social Security and to Other Social Protection 

Measures, similar to Article 9 of the ICESCR, which iterates that “The State parties 

to the present covenant recognise the right of everyone to social security, including 

social insurance”26, 

ii. Principle 14 that ensures protection of the Right to an Adequate Standard of Living, 

which is a restatement of Article 11 of the ICESCR, which states that, “The State 

Parties to the present Covenant recognise the right of everyone to an adequate 

standard of living for himself and his family”27, 

iii. Principle 15 provides for the Right to Adequate Housing, which is an extension  of 

Article 4 of the ICESCR, which promotes the general welfare of people in a 

democratic society, 

iv. Principle 16 protects the Right to Education. This right is recognised in the ICESCR 

under Article 13 and 14, which outline that “The State Parties recognise the right to 

                                                      
24 Ecosoc, Comm. On Economic, Social and Cultural Rights, General Comment No. 20: Non-discrimination in 

Economic, Social and Cultural Rights, page 32 
25 The Yogyakarta Principles: Principles on the application of international human rights law in relation to sexual 

orientation and gender identity, page no. 19- 23, page no. 28 and 29, page no. 28 and 29 
26 International Covenant on Economic , Social and Cultural Rights, United Nations Human Rights Office of the 

High Commissioner, https://www.ohchr.org/en/professionalinterest/pages/cescr.aspx 

Last visited on 14th January, 2020 
27 Ibid 
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everyone to education,” and obligates the state to “secure in their metropolitan 

territory compulsory primary education free of charge”28, respectively, 

v. Principle 17 secures the Right to the Highest Attainable Standard of Health, which 

is guaranteed under Article 12 of the ICESCR, and “recognises the right of everyone 

to the enjoyment of the highest attainable standard of physical and mental health”29, 

and, 

vi. Principle 25 and Principle 26 which are inter-related, bestow the Right to the 

Participate in Public Life and Cultural Life, respectively, which is also protected in 

Article 15 of the ICESCR, and State Parties to the Covenant have a responsibility 

to “recognise the right of everyone to take part in cultural life”30. 

These aforementioned Principles obligate the State to take necessary “legislative, 

administrative and other measures without discrimination on the basis of sexual orientation or 

gender identity.” The States are required to ensure all economic social and cultural security and 

protection measures, “including employment benefits, parental leave, unemployment benefits, 

health insurance or care or benefits including for body modifications related to gender identity, 

other social insurance, family benefits, funeral benefits, pensions and benefits with regard to 

the loss of support for spouses or partners as the result of illness or death.”31 

IV. INDIAN LAWS AND THE YOGYAKARTA PRINCIPLES 

There are no particular laws at place that address the concerns of the people belonging to the 

LGBTI community in India. After the Navtej Singh Johar v. Union of India32, judgement terms 

such as “lesbian”, “gay”, “transgender”, and “queers” have found prominence in the Indian 

society. However, the majority continue to be oblivious to the concept of “intersexual”.  

It is true that the Section 377 of the Indian Penal Code, 1860, has now been decriminalised to 

an extent that homosexuality is no more an offence punishable under law. However, there are 

no laws at place that deal with their civil rights such as their ‘right to marriage’, ‘right to 

succession’, ‘right to hold property’, ‘right to adoption’, etc. This is the same flaw with the 

NALSA judgement33- it discussed how the transgender community has been tormented for 

years and the society treated them as untouchable, and now they should reserve their ‘right to 

                                                      
28 Ibid  
29 Ibid 
30 Ibid 
31 Id  
32 Navtej Singh Johar and Others v. Union of India [Writ Petition (Criminal) No. 76 of 2016] 
33 National Legal Services Authority v. Union of India and Others [Writ Petition (Civil) No. 604 of 2013] 
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self-identity’ and a new category of gender, namely, the ‘third gender’ or the ‘other gender’ 

has been introduced. The judgement focuses on how the Government should take certain social 

and health measures to raise awareness about the plight of the transgender community and 

ameliorate their existing condition by formulating rules that protect them, but even this 

judgement did not decide upon the civil rights of the transgender people. 

The NALSA judgement formed the basis for introduction of Transgender Persons (Protection 

of Rights) Bill, 2016, which was passed unanimously in the Lok Sabha. However, there were 

certain gaps in the Bill that were necessary to be filled as a result of which on 25th November 

2019, the Transgender Persons’ (Protection of Rights) Bill, 2019 was passed. This latest bill 

determining the scope of rights available to the transgender community in India has been 

sharply criticised. 

The Constitution of India is the grundnorm or the “ultimate norm in the legal system” of our 

country- for a law to be valid in a country it should be in close conformity with its “basic 

structure”, which means that it should comply with the parameters and standards that are 

contained in the grundnorm. This is why it is mandatory for the legislators to frame laws for 

the LGBT Community that are in consonance with Part III of the Constitution. Part III of the 

Constitution does not discriminate on granting rights to a person based on their sexuality. Thus, 

every human being irrespective of their ‘sexuality’ is entitled to enjoy a certain set of rights. 

The latest judgements in India have acknowledged that Yogyakarta Principles are closely 

related to the fundamental rights guaranteed to every human being under Part III of the 

Constitution.  

(A) Constitution and the Yogyakarta Principles 

Like it has been propounded in the aforementioned judgements, the Indian Constitution grants 

its citizens fundamental rights which happen to embody the Principles entailed in the 

Yogyakarta Principles. 

1.   Article 14 and 15 of the Indian Constitution and Principle 2 of the Yogyakarta 

Principles 

Article 14 of the Indian Constitution states that, “The State shall not deny to any person equality 

before the law or the equal protection of the laws within the territory of India.”34 On the other 

hand Principle 2 of the Yogyakarta Principle states that “The States shall embody principles of 

equality and non-discrimination on the basis of sexual orientation and gender identity in their 

                                                      
34 P. M. Bakshi, The Constitution of India, Universal Law Publishing, 13th Edition, 2015, page no. 19 
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national Constitutions or other appropriate legislations.” 

On a combined reading of the two it can be interpreted that curtailing the rights and the 

fundamental freedom of the LGBT community would result in the violation of Article 14 of 

the Indian Constitution. “Equal protection of the law” means the right to equal treatment under 

equal circumstances and discrimination can only be allowed if the discrimination is based on 

‘reasonable basis’. As laid down in the case of Chiranjit Lal v. Union of India35, the classic test 

of classification on a ‘reasonable basis’ should fulfil two conditions- 

i. “The classification must be founded on an intelligible differentia, 

ii. The differential must have a rational relation to the object sought to be achieved by the 

law under challenge.” 

There is no intelligible differentia based on which the LGBT Community should not be entitled 

to be treated equally with the other citizens of India and thus they should be entitled to the same 

rights as the other people. 

Article 15 of the Constitution prohibits discrimination on the basis of “religion, race, caste, sex 

or place of birth.” Principle 2 of the Yogyakarta Principles prohibits discrimination on the basis 

of one’s “sexual orientation or gender identity”. Justice J.S. Verma Committee while 

suggesting amendments to the Criminal Law observed that the term ‘sex’ in Article 15 is 

inclusive of “sexual orientation” and thus, any discrimination based on one’s sexual orientation 

would violates Article 15 of the Constitution. 

2.   Article 16 and Principle 12 of the Yogyakarta Principles 

Article 16 of the Constitution ensures that every person has an “equality of opportunity in 

matters of public employment” and they should not be discriminated on the basis of “religion, 

race, caste, sex, descent, place of birth, residence.”36 Principle 12 of the Yogyakarta Principle 

which seeks to ensure that “everyone has the right to decent and productive work, to just and 

favourable conditions of work and to protection against unemployment, without discrimination 

on the basis of ‘sexual orientation and gender identity’.”37 As observed by the Court in the 

NALSA judgement the term ‘sex’ used in Article 16 of the Constitution extends beyond the 

‘biological sex of male or female’ and thus, every person despite of their sexuality has the right 

to employment in a public place. However, the scope of Principle 12 of the Yogyakarta 

                                                      
35 Chiranjit Lal v. Union of India [(1950) SCR 869] 
36 P. M. Bakshi, The Constitution of India, Universal Law Publishing, 13th Edition, 2015, page no.  39 
37 The Yogyakarta Principles: Principles on the application of international human rights law in relation to 

sexual orientation and gender identity, page no. 18 
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Principle is wider than Article 16 of the Constitution as the former includes the right to work 

at a public as well as a private place.    

3.   Article 19 of the Constitution and Principles 19, 20 and 22 of the Yogyakarta 

Principles 

Article 19 guarantees all its citizens the right- 

i. “ to freedom of speech and expression 

ii. To assemble peaceably and without arms 

iii. To form associations or unions 

iv. To move freely throughout the territory of India 

v. To reside and settle I any part of the territory of India”38 

Similar to Article 19, Principle 19 of the Yogyakarta Principles guarantees the Right to 

Freedom of Opinion and expression, Principle 20 guarantees the Right to Freedom of Peaceful 

Assembly and Association and Article 22 which guarantees the Right to Freedom of 

Movement. Thus, it is clear that these Principles if read with Article 19 of the Constitution will 

guarantee all the rights to the LGBTI community in India. 

4.  Article 21 of the Constitution and Principles 6, 7, 8, 9, 10, 14,17,18 of the Yogyakarta 

Principles 

Article 21 of the Indian Constitution has been interpreted widely by the Indian Courts to include 

a plethora of human rights within its scope. The provision ensures that “no person shall be 

deprived of his life or personal liberty except according to procedure established by law.”39 On 

the other hand, Principle 6 of the Yogyakarta Principle ensures “Right to Privacy, Principle 7 

protects the “Right to Freedom from Arbitrary Deprivation of Liberty”, Principle 8 guarantees 

“Right to a Fair Trial”, Principle 9 enshrines “Right to Treatment with Humanity while in 

Detention”, Principle 10 upholds “Right to Freedom from Torture and Cruel, Inhuman or 

Degrading Treatment or Punishment”, Principle 14 gives “Right to Adequate Standard of 

Living”, Principle 17 provides for the “Right to the Highest Attainable Standard of Health” and 

Principle 18 grants “Protection from Medical Abuse.” All the aforementioned Principles have 

been read into Article 21 of the Constitution through one or the other judgement but such 

judgements have never extended their scope to include people of the LGBTI community. The 

NALSA judgement and the Navtej Singh Johar v. Union of India have held that the LGBTI 

                                                      
38 P. M. Bakshi, The Constitution of India, Universal Law Publishing, 13th Edition, 2015, page no.  48 
39 P. M. Bakshi, The Constitution of India, Universal Law Publishing , 13th Edition, 2015, page no.  63 
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community is protected under the Article 21 of the Constitution. This means that all the 

aforementioned Principles of the Yogyakarta Principle can be read into Article 21 of the 

Constitution to ensure that all the rights mentioned in these Principles are granted to the people 

of the LGBT community in India. 

5.  Article 21 A of the Constitution and Principle 16 of the Yogyakarta Principle 

Article 21 A of the Constitution reads that, “the State shall provide free and compulsory 

education to all children of the age of sex to fourteen years in such manner as the State may by 

law, determine.”  This provision provides that free and compulsory education is provided to 

children by the States. Principle 16 of the Yogyakarta Principle is broader in scope as it states 

that “everyone has the right to education without discrimination on the basis of their sexual 

orientation and gender identity” and includes within its ambit “students, staff and teachers 

within the education system.”40 By the virtue of the NALSA Judgement and the Navtej Singh 

Johar judgement, Article 21A being a subsidiary of Article 21 should be available to all 

transgender children too. However, the scope of this Article cannot be extended as it is in 

Principle 16 of the Yogyakarta Principles as the former is only available to children. 

6.  Article 23 of the Constitution and Principle 11 of the Yogyakarta Principle 

Article 23 of the Constitution “prohibits traffic in human beings and forced labour”41. On the 

other hand, Principle 11 of the Yogyakarta Principles states that “Everyone is entitled to 

protection from trafficking, sale and all forms of exploitation, including and not limited to 

sexual exploitation, on the grounds of actual or perceived sexual orientation or gender 

identity.”42 The aim of both the provisions is to ensure that the vulnerability of a weaker person 

does not become an advantageous factor for others to exploit them in any manner and the State 

shall take measures to protect them from such exploitation. Since the objectives of both Article 

23 and Principle 11 are the same Article 23 of the Constitution should extend its protection to 

every member of the LGBTI community. 

7. Article 25 of the Constitution and Principle 21 of the Yogyakarta Principle 

Where Article 25 of the Constitution guarantees the Indian citizens “Freedom of conscience 

and free profession, practice and propagation of religion”43, Principle 21 of the Yogyakarta 

Principle ensures that “everyone has the right to freedom of thought, conscience and religion, 

                                                      
40 The Yogyakarta Principles: Principles on the application of international human rights law in relation to 

sexual orientation and gender identity, page no. 21 
41 P. M. Bakshi, The Constitution of India, Universal Law Publishing, 13th Edition, 2015, page no.  82 
42 The Yogyakarta Principles: Principles on the application of international human rights law in relation to 

sexual orientation and gender identity, page no. 18 
43 P. M. Bakshi, The Constitution of India, Universal Law Publishing, 13th Edition, 2015, page no.  83 
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regardless of sexual orientation or gender identity” and “these rights may not be invoked by 

the State to justify laws, policies or practices which deny equal protection of law, or 

discriminate, on the basis of sexual orientation or gender identity.”44 Both Article 25 and 

Principle 21 lay an obligation on the State to take all necessary measures to ensure that a 

persons to hold and practice religious beliefs, “alone or in association with others” are not 

interfered with. Principle 21 guarantees this protection from a point of one’s “sexual orientation 

and gender identity”. Through judicial interpretations Principle 21 of the Yogyakarta Principles 

can be read into Article 25 of the Constitution to ensure that a person’s right to practice a certain 

religion is not violated merely on the basis of his sexuality. 

V. CONCLUSION 

There are certain shortcomings in the Yogyakarta Principles, the most notable one being the 

fact that the Principles are not legally binding on the State authorities, as a result of which there 

is minimum co-operation in implementing the Principles by incorporating them in the domestic 

laws. The States have voiced their vehement opposition towards the Principles in the United 

Nations stating that the Principles demand too much from the States- not all States have the 

resources to provide the social and economic infrastructures that are needed to ensure that the 

rights of the LGBT Community are protected. The other States that have rejected the Principles 

have done so because their laws that are based on their religious beliefs do not allow them to 

accept homosexuality as a way of life. Furthermore, the reach of the Yogyakarta Principles is 

not very broad and is limited to only a few activists who work for the protection of gender 

rights and human rights at an international level. Despite of its shortcomings the Yogyakarta 

Principles have played a crucial role in determining the fate of the LGBTI Community. The 

Yogyakarta Principles has been successful in addressing the legal concerns of the LGBTI 

community, by first and foremost granting them the “right to recognition before the law” under 

Principle 3 of the document. In furtherance to this, the Principles also grant them certain civil 

rights derived from the International Conventions, such as the ‘right to marry’, ‘right to adopt’, 

‘right to family’, etc.  

It can be stated that the Yogyakarta Principles and the Fundamental Rights in our Constitution 

are consistent with each other and therefore, the Principles can be read into the Constitution to 

protect the rights of the LGBTI community in India. 

In the researcher’s opinion there is no need to formulate separate laws governing civil laws for 
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the LGBTI community in India. Instead what should be done is that the present laws should be 

amended to include “third gender” in them so that the laws are equally applicable to men, 

women and the third gender. In laws governing marriage, inheritance and succession where it 

is necessary for one to fall under the binary gender system, the homosexual couple should be 

at liberty to decide which one among them identifies with the gender role of a ‘female’ or a 

‘male’ and the laws should be applicable to them as it is. In this situation the State authorities 

should not interfere with couple’s choice to identify as ‘male’ or ‘female’ despite of being born 

as the opposite sex. Any other necessary changes to the meanings of certain terms or to the 

application of certain procedures should be brought about to all the laws existing at this time 

in a manner that such laws protect the interests of the LGBTI community.  

There is nothing special about introducing laws that provide a certain set of people with the 

rights to participate in the daily life on an ‘equal footing’ as others. Laws that are enacted to 

give rights to the LGBT community and prohibit discrimination against them are simply laws 

that give them the basic rights to become ‘equal participants’ in the society in which they live. 

India has detailed laws at place that grant its citizens the rights which are espoused in the 

international conventions and treaties. The only requirement at present is to amend those 

already existing laws in consonance with the Yogyakarta Principles, so as to bring the LGBTI 

community within the purview of civil laws. Given to the fact that India is a signatory to the 

Yogyakarta Principle, that State authorities are obligated to take all necessary ‘legislative, 

executive and administrative’ measures to protect the civil, political, social, economic and all 

other rights of the LGBTI community.  

The Yogyakarta Principles will act as guidelines that are to be referred when any matter 

regarding the LGBTI community is to be determined. The United Nations is presently working 

on the implementation of the Principles by the State parties by adopting the Principles itself. 

This would stand as an example before the world community that it is about time that the social 

stigma that is attached to LGBTI community is to be done away with. Only the collective 

efforts of the State parties will ensure that are future generations do not hesitate in accepting 

homosexuality, trans-sexuality and all other varied sexual preferences. History stands witness 

to the fact that rights being granted to women and various types of minority are no more 

exceptional situations. 

***** 
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