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Theory of Vicarious Liability under Tort 

Law 
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  ABSTRACT 
The vicarious liability arises when someone is held liable for the acts or omissions of 

another person is known as vicarious liability. This research presents an overview of what 

vicarious liability is, and it explains the different essential conditions to establish to hold 

one liable under vicarious liability. It explains the various terms and the different kinds of 

relationships. It is very a crucial element that comes under Tort. We are discussing 

vicarious liability and how it arrives, and when what the procedure is to determine the 

liability.  

Keywords: compensation, remedies, fixation of compensation, torts, monetary 

compensation, the law of torts. 

 

I. INTRODUCTION 

Whenever a person done an act which is wrong or unlawful, that person is held / responsible for 

violating the law and thus he/ she punishable accordingly. This is general rule of torts but in 

some circumstances / situation a person can be made liable even if he / she has not done any 

wrong but another person has committed the act with whom he / she shares a certain relation, 

such as master and servant, or principal and agent in this cases their liability is called Vicarious 

Liability. 

(A) What is Tort of Law? 

Tort is a civil wrong that  wrong done by a person to another person  to suffer loss or harm, 

resulting in legal liability for the person who commits the tortious act. The concept of tort law 

is to redress a wrong done to a person and provide relief from the wrongful acts of others, usually 

by giving  monetary damages as compensation. 

(B) What is Vicarious Liability? 

Vicarious liability means the liability of a person for an act committed by another person and 

such liability arises due to the nature of the relation between the two.  

Example. Ram, is a driver who works for Vijay and while driving Vijay’s car for taking him to 
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Market, he hits Manu, a pedestrian due to his negligence in driving. In such a case even though 

Vijay was not driving the car he will still be liable for the accident which was caused due to the 

negligence of Ram. 

Relations in which Vicarious Liability arises 

1. These are the major relations in which vicarious liability of a person arises 

2. Master and Servant. 

3. Partners in a Partnership Firm. 

4. Principal and Agent. 

5. Company and its Directors. 

6. Owner and Independent Contractor. 

Reference to the above mentioned point , discussing about the vicarious liability in the hand of 

master due to master and servant relationship and wrongful act committed by servant .This is 

very crucial element of vicarious liability . The details about the vicarious liability are as 

follows. 

 

(C) When Master is held liable? 

In a Master-Servant relationship, the master employs the services of the servant and he works 

on the instruction of master and thus a special relation arise / exists  between the two  and in 

case of a tort committed by the servant, his master is also held liable. Whether master personally 

committed act or not . 

In many cases in which the servant does an act for his master and thus in law, it is deemed that 
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the master was committing  that act himself, therefore if the servant commits an unlawful act 

the master will also be held liable for the same. This liability of the master is based on the 

following two maxims. 

1.Qui facit per alium facit per se: – It means that whenever a person gets something done by 

another person then the person is viewed to be doing such an act himself. 

2. Respondant Superior: – It means that the superior should be held responsible for the acts 

done by his subordinate. 

Illustration: If R is the owner of many trucks and employs drivers to drive them for the purpose 

of trade and in case one of his drivers gets into an accident because of his rash driving, then 

even though R did not drive the truck himself, he will be liable for the accident. 

These essential conditions have to be followed for the vicarious liability of master to arise: – 

1. The servant has committed an act which amounts to a tort. 

2. Such a tortious act is done by the servant during the course of his employment under the 

master. 

II. REASONS FOR LIABILITY OF THE MASTER 

a. An act is done by the servant is considered to be done by the his master through him in 

the eyes of the law of tort. It is also assumed that the master is indirectly delinquent due 

to wrong act committed by his servant towards negligence and held master is responsible 

and liable for the liability which will be decided by the court . 

b. While performing duties for master by servant to carry out business which provide 

benefit to master . Any wrongful act done by the servant, the benefit from such act is 

enjoyed by the master and thus for this master is liable for liability arising out of servant 

act’s. 

Wrong committed wilfully by a servant with the intention of serving the purpose of the 

master 

1. f a servant does any act wilfully, improperly then the master will be held liable for any 

wrong arising out of such act, if such an act is done in the course of employment. 

2. In Limpus v. London General Omnibus Co. (1862) EngR 839, the driver of the 

defendant company, intentionally and against the express orders not to get involved in 

racing or to bilk other omnibuses, had driven to obstruct the omnibus of the plaintiff. In 

the case, the Court held that the defendant company was liable for the act of driver 

because the driver’s act of driving the omnibus was within the scope of the course of 
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employment. 

 A master shall be liable for the fraudulent acts of his servants? 

A master shall be liable for the fraudulent acts of his servants committed in the course of 

employment. However, the master and third parties must exercise reasonable care in this regard. 

Ajay was a door to door salesman with Zamkudi Manufacturing Company . The Company was 

manufacturing Water Purifiers. Ajay, along with the Company's products used to carry Water 

Purifiers manufactured by his Wife in a local Industrial Estate. He used to sell the local product 

at a lower rate giving the impression to the buyers that is an offering a discount on the 

Company's promoting the product on their 25th Anniversary . The Company Management 

detected the fraudulent activity of Ajay and dismissed him from service. Ajay still continued to 

carry on with his activity of selling the local product pretending that he was still a salesman of 

the Company. Several customers got cheated in this process. The fraud was noticed by the 

Company when the customers started to complain about the product. The customers demanded 

the Company to compensate their loss which suffer by the customer. 

The question is that whether company is liable for Ajay Act or Not? 

• Yes company is liable for that , The company is liable to compensate all the customer 

as it did not inform the public about AJAY fraudulent conduct and the subsequent 

dismissal . 

• Vicarious liability can be defined as a legal doctrine that assigns liability for an injury 

to a person who did not cause the injury who has a particular relationship to the person 

who did the act negligently.  

The doctrine arise under the common law doctrine of agency , superior, the responsible of the 

superior for the acts of their subordinate , the responsibility of any third party that had the duty 

to control the activities of violator . 

III. CASE STUDY  

1. The State of Rajasthan v. Mst. Vidhyawati and another 

Facts of the case 

Defendant No 1 , a temporary employee of the state of Rajasthan and was employed as a Driver 

of a government geep car under the collector of Udaipur. On 11th February 1952, while driving 

theJeep back from the workshop after repair work done, and Defendant no 1 hit Jeep the  one 

Jagdishlal, who was walking on the footpath by the side of the public road.  Jagdishlal was 

severely and badly injured and his skull and backbone were fractured. Three days later, he died 
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in hospital.  

The widow of late Jagdishlal and his daughter aged 3 years , They have failed suit through her 

mother as next friend for damages for the tort against lokumal and the state of Rajasthan ( 

Defendant No 2 ) claiming compensation of Rs 25000/- from both defendant . 

Defendant No. 1 remained ex-parte and the suit was contested by Defendant No. 2 on various 

issues.  

The present suit has been contended before the Hon’ble Supreme Court, by the State of 

Rajasthan, as the appellant on the ground that it was not liable for the tortious act of its 

employee. 

Issues raised 

1. Whether the state, earlier to the commencement of Constitution, Article 300, be liable 

in a similar situation akin to the state of Rajasthan. 

2. Whether the rash and negligent driving of Jeep car, which led to the claim in the suit 

was being maintained “in exercise of sovereign power” and not as part of any 

commercial activity of the State. 

Rules applicable 

1. Article 133(1), Constitution of India, 1950 

2. Article 294, Constitution of India, 1950 

3. Article 295 Constitution of India, 1950 

4. Article 300 Constitution of India, 1950 

5. Section 2(1), Crown Proceedings Act, 1947 

Judgment  

The position obtaining under Article 300 of the Constitution and the facts and circumstances 

and situation  leading to the formation of the State of Rajasthan, were all reviewed by the 

Supreme Court in State of Rajasthan v. Vidyawati, The act of the driver was not an act in the 

exercise of a sovereign function. The Court said that the employment of driver of a jeep car for 

the use of a civil servant was an activity which was not connected in any manner with the 

sovereign power of the State at all.  In this case, court rejected the plea of immunity of the State 

and held that the State was liable for the tortious act of the driver like any other employer. 
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View in term of Vicarious Liability  

As above mentioned case ,vicarious Liability of state is also known as the tortious liability of 

the Government. The state’s liability for the tortious actions of its employees is called as 

tortious liability of the State. State is liable for the acts of negligence, wrongful execution and 

omission or commission either voluntarily or involuntarily. 

IV. CONCLUSION 

Under Vicarious Liability, a person can be held liable for the torts done by another person if 

that person shares a Master-Servant relationship with him. The servant does the act on behalf 

of his master, and therefore the law of torts provides that any wrongful act which is done in the 

course of employment by the servant is bound to make the master liable for it. There have been 

several tests for determining the relationship between master and servant, and the Court also 

applies its discretion according to the facts of the case to determine such a relationship.  

***** 
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