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ABSTRACT 

"All meanings, we know, depends on the key of interpretation” 

-George Eliot 

There are several International Investment Treaties/Agreements that are entered by the 

nations around the world for their economic and social growth. However, with this level 

of understanding arises several differences and disputes as well. In such times, 

understanding of the term ‘investment’ and how each investment treaty provisions are 

interpreted is absolutely necessary for resolving these differences. International 

Investment Agreements/Treaties entered between investors and the host states are 

governed by Public International Law, International Investment law and the laws 

governing International Commercial Arbitration. These laws mandate the contracting 

parties to include certain significant clauses including Most Favored Nation (MFN), 

National Treatment (NT), Fair and Equitable Treatment (FET) and Alternative Dispute 

Resolution (ADR) to enrich investments. The same will be dealt within this research 

paper in detail along with decided pronouncements. Methods of interpretation are 

considered vital in Investor-State disputes. However, most of the times while an arbitral 

tribunal deals with a dispute, there shall be an interplay between application and 

interpretation. This has also been discussed with attention to who may be the best 

interpreter. The Vienna Convention on Law of Treaties (VCLT) is considered to be one of 

the significant corner-stone when it comes to these kinds of interpretation and the same, 

along with several other methods of interpretation, are dealt with in detail. Further, it is 

necessary to understand and know about how each clause in the investment treaty are 

interpreted using these modes of interpretation by several arbitral tribunals. Thus, the 

last part of the paper will deal with the interpretation of these commonly found clauses in 

the international investment treaties and its effect on the arbitral award.  

Keywords: Interpretations, Investment Treaty, Investor State Dispute and Arbitration. 

 

I. INTRODUCTION 
With the advent of globalization, international investment treaties have grown rapidly in the 

                                                      
1Author is a student at School Of Excellence In Law, Chennai, India. 
2 Author is a student at School Of Excellence In Law, Chennai, India. 
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recent years. Broadly speaking, investment treaties are between two or multiple nations and 

they are different from one another depending on the nature of investment and interest that 

they hold in the investment. The foreigner or alien investor who invests in a nation is called a 

‘foreign investor’ and the state in which the investments are made is called the ‘host state’. 

These investment treaties impose legal obligations on the parties and where there is 

obligation there is duty vested on the parties not to breach the same. However, in case of 

violation, the parties can opt for a dispute resolution mechanism to resolve the dispute or 

breach of duty amicably in light of these investment treaties themselves. 

II. COMPREHENSION ON INTERNATIONAL INVESTMENT TREATIES: 

(A) MEANING AND NATURE OF INVESTMENT TREATIES 

International investment treaties are nothing but investment agreements which may include 

bilateral investment treaties and free trade agreements consisting of investment chapters. The 

most common form of International treaties is the bilateral investment treaties which are 

entered between various nation with a prospect of economic and social development. 

International investment treaties are entered between a host state and the foreign investor, 

between two sovereign states and also between an individual and a company or corporation. 

These treaties are set of rules and regulations which govern and protect the foreign direct 

investments. Legal obligations are imposed on the host nation through these treaties to treat 

the investor in a fair and equitable manner. Thus, the modus operandi with regard to the 

treatment of the foreign investor is fair and equitable with full protection and security. The 

obligation does pave way for accountability and liability. 

(B) IMPORTANT CLAUSES IN INTERNATIONAL INVESTMENT TREATIES 

 Applicability: Applicability clause sets a precise distinction with regard to what 

constitutes an investment and who is an investor as well as the boundaries and roles of 

the investor and host state with regard to the same.  

 Fair and equitable treatment: The fair and equitable treatment clause is themost 

important principle which creates minimum standard rules for treatment by the host 

nation with full security and protection. A legitimate expectation is created with the 

foreign investor when the investment is carried out in the host nation which shall not 

be frustrated by unfair and inequitable treatment. Thus, the fair and equitable 

treatment clause ensures maximum protection of the legitimate expectation of the 

investor.  
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 National treatment and Most Favoured Nation:  National treatment and Most 

favoured nation clause (MFN) creates obligation on the part of the host nation to treat 

the foreign investors on par with the domestic investors and not to discriminate or act 

arbitrarily against the foreign investor. Furthermore, the most favoured nation clause 

ensures that identical treatment is given to all the foreign investors and enables the 

foreign investor to claim favourable treatment which is given to other foreign 

investors. 

 Expropriation: expropriation clause sets prescribed limits to the host state to 

expropriate from the foreign investor and demarcates between the types of 

expropriation (i.e. direct and indirect) and specifies when an expropriation is legal and 

when not.  

 Dispute Resolution: The dispute resolution clause is one of the important clauses in 

the investment treaty which sets out the dispute resolution mechanism when a dispute 

arises between the foreign investor and the host nation. Arbitration proceedings are 

the most common mechanism which is followed but, the investors have an option to 

approach the ICSID or initiate proceedings under UNCITRAL rules.   

(C) APPLICATION AND INTERPRETATION OF THE TREATY  

Interpretation and application are two different process that goes hand on hand with one 

another and are mutually complementary. Interpretation is nothing but finding out the exact 

meaning of the treaty and its provisions while application is applying the principles found 

through interpretation to the given circumstances of the case.3 Application of the treaty 

provision can be done only after the interpretation is done i.e only after the true meaning of 

the treaty and its provisions are found. However, it was observed in the case of SGC v. 

Pakistan4that interpretation may at times depend on scrutinizing how such interpretation may 

apply to any given matrix and further, when the precise meaning of the treaty and its 

provisions are obtained then the logical and rational expression is enough to apply the 

principles of the treaty without the aid of the actual application.  

The above said principle makes it clear that the aspects of interpretation and application has a 

close relation and is mutually complementary to each other. Thus, whenever the question of 

treaty application arises it is evident that interpretation of the treaty and its provisions 

                                                      
3 Gardiner, Treaty Interpretation (2008), at 26-9; Gourgourinis, ‘The Distinction between Interpretation and 

Application of Norms in International Adjudication’, 2 Journal of International Dispute Settlement 31 (2011); 

See also, Sir Franklin Berman’s dissenting opinion in Lucchetti, ¶15. 
4SGS Société Générale de Surveillance S.A. v. Islamic Republic of Pakistan, ICSID Case No. ARB/01/13. 
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becomes a requirement which cannot be avoided.5 

(D) WHO MAY INTERPRET AN INVESTMENT TREATY?   

There are no specific provisions in the law or in the VCLT to answer the question of who 

may interpret the treaty. But in the Camuzzi6case, Argentina contended that the intention of 

the party must be taken into account and states being parties to the treaty qualifies them to 

interpret the same. However, the tribunal in the case held it is the duty of the arbitral tribunal 

called in question to resolve the investor-State dispute to interpret the treaty in question7 and 

further held that once an investor–State treaty dispute has arisen, it would be unfair thereafter 

to allow the State parties to that treaty to interpret its terms in order to evade jurisdiction or 

liability in relation to a claim by an investor. 

In certain cases, if the parties by way of a joint declaration on par with Art.31(2) and (3) of 

VCLT, declare the authentic interpretation then the tribunals will have to take the same into 

account and the award passed by the tribunal must be consistent with the authentic 

interpretation given by the parties. This way of joint interpretation declaration is seen in Art. 

30(3) of the 2004 US Model BIT   on the other hand the same was rejected in Methanex 

case.8 

A similar view was taken by the tribunal in the Plama case while dealing with states acting in 

case on unilateral interpretation and it held that unilateral interpretation is nothing but being 

the judge to one’s own case and shall not be taken into account.9 Following the same, the 

tribunal in the case Impregilo v. Pakistan held that the scope of the BIT cannot be altered by 

the domestic law of a country.10 It is also to be noted that when State parties disagree on the 

meaning of its provisions, then as per Art.64 of the ICSID convention the matter can be 

referred to the ICJ.  

III. METHODS OF INTERPRETATION IN AN INVESTOR STATE DISPUTE: 

(A) GENERAL INTERPRETATION OF THE INTERNATIONAL INVESTMENT TREATIES IN 

ACCORDANCE WITH VIENNA CONVENTION ON LAW OF TREATIES 

The interpretation of international investment treaties isdone with regard to Vienna 

                                                      
5 Frankowska, ‘The Vienna Convention on the Law of Treaties before United States Courts’, 28 Virginia Journal 

of International Law 281 (1987–8)at p.327; O’Connell, International Law (1970), at p.253. 
6Camuzzi v. Argentina, ICSID Case No. ARB/03/2. 
7Ibid at¶135; See also, the CamuzziCompanion award, Sempra Energy (Jurisdiction), ¶147; and Aguas del 

Tunari, ¶263. 
8Methanex Corporation v. United States of America, NAFTA/UNCITRAL,(Partial Award), 147. 
9Plama Consortium Limited v. Republic of Bulgaria, Decision on Jurisdiction,ICSID Case No. ARB/03/24, 

¶149. 
10Impregilo S.p.A. v. Islamic Republic of Pakistan, ICSID Case No. ARB/03/3,¶150. 
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convention on law of treaties. This has been accepted by various tribunals in resolving 

investment disputes.11VCLT provides general rules of interpretation which are applied to 

interpret the international treaties investment.  

In Siemens v. Argentina12applying the above-said procedure, the tribunal observed that it 

will adhere to the general rule of interpretation elucidated Art.31 of VCLT as the dispute 

involved provisions of the treaty which was entered between both the parties. 

On a bare and joint reading of all sub clauses in Art.31 of the VCLT, it is very clear that the 

international investment treaties are to be interpreted in good faith with the original meaning 

of the terms in light with the purpose and object of the treaty. Furthermore, other 

Annexures,along with supplementary documents, in support of the treaties concluded 

between the parties shall be used as an aid in interpretation. Any subsequent agreement or 

rules to the treaties shall also be taken into consideration. Special meaning shall also be given 

to the terms if it is brought to light that the parties intended to use such meaning to the term.     

In the case of TokiosTokelesv. Ukraine13the Tribunal held that it would use Art. 31 of the 

VCLT and the rules of interpretation specified in it, to interpret the ICSID convention and the 

treaty between the disputing party in good faith. The international investment treaties play a 

vital role in realm of international law and the VCLT is enriched with the principles of 

customary international law. This has been observed by the ICSID Tribunal in Noble 

ventures v. Romania14while accepting the application of VCLT.  

(B) INTERPRETATION BY MEANS OF OBJECT AND PURPOSE OF THE TREATIES 

This aspect of interpretation involves looking into the object and purpose of the investment 

treaty. The object and purpose of all the treaties cannot be put into a jacket line formula; it 

differs from treaty to treaty depending on the contracting parties and the nature of investment. 

This method is found to be favourable to both the investor and the host state. While 

interpreting the treaties with its object and purpose, the tribunal in the case of SGS Société 

Générale de Surveillance S.A. v. Republic of the Philippines,15observed that the 

interpretation is favourable to the investor and it’s justifiable.  

                                                      
11MTD Equity Sdn Bhd And MTD Chile SA v. Republic of Chile, ICSID Case No ARB/01/7,¶112; Methanex 

Corporation v. United States of America, NAFTA/UNCITRAL, Final Award of theTribunal on Jurisdiction 

and Merits, ¶¶13-25.  
12Siemens v. Argentina,Decision on Jurisdiction, 2014 ICSID Case No. ARB/02/8,¶80. 
13Tokios Tokeles v. Ukraine, ICSID Case No ARB/02/18, Decision on Jurisdiction, ¶27.  
14Noble ventures v. Romania, ICSID Case No. ARB/01/11, ¶¶50. 
15SGS Société Générale de Surveillance S.A. v. Republic of the Philippines, ICSID Case No. ARB/02/6,¶116. 
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In Amco Asia Corporation and others v. Republic of Indonesia16while dealing with 

interpretation of the treaties with the application of the object and purpose of the treaty it was 

held that protection of investment also includes protection of the interest of the host state. 

Thus, it is also favourable to the host state. 

However, this method of interpretation has been criticized in Plama Consortium Limited v. 

Republic of Bulgaria17, wherein it was observed that this method of interpretation will often 

lead to not only extreme form of interpretation but also will deny the relevancy of the 

intention of the parties to the treaty. 

(C) THE RESTRICTIVE OR THE EFFECTIVE INTERPRETATION METHOD  

There has been a constant difference of opinion expressed by various tribunals with regard to 

effective or restrictive application of the investment treaties. Few tribunals have expressed 

the view of restrictive approach and on the other hand few tribunals have encouraged 

effective interpretation. 

The restrictive interpretation of the treaty has been favoured in SGS Société Générale de 

Surveillance S.A. v. Islamic Republic of Pakistan18 while dealing with the interpretation of 

the umbrella clause. A similar view has been also taken in the case of Noble ventures v. 

Romania19where the tribunal encouraged restrictive interpretation in accordance with the 

customary principles of international law which is elucidated in Art.31 of the VCLT 

However, in the case ofAguas del Tunari, S.A. v. Republic of Bolivia20the arbitral tribunal 

clearly rejected the restrictive interpretation of the treaties and also stated that the Vienna 

convention does not specify about restrictive interpretation. 

Some tribunals have accepted the view of effective interpretation of the provisions of the 

treaty. In SGS Société Générale de Surveillance S.A. v. Republic of the Philippines21,while 

dealing with the interpretation of the umbrella clause encouraging effective interpretation, the 

tribunal observed that the effective interpretation leads to protection of interest of the 

investment. A similar view was taken in Eurekov. Poland22where also it was observed that 

effective interpretation of all clauses is important and it has been found in the jurisprudence 

of the international law which were observed by the PCIJ and ICJ. 

                                                      
16Amco Asia Corporation and others v. Republic of Indonesia, ICSID Case No. ARB/81/1. 
17Plama Consortium Limited v. Republic of Bulgaria, ICSID Case No. ARB/03/24, ¶149. 
18SGS Société Générale de Surveillance S.A. v. Islamic Republic of Pakistan, ICSID Case No. ARB/01/13. 
19Noble ventures v. Romania, ICSID Case No. ARB/01/11, ¶¶50,61. 
20Aguas del Tunari, S.A. v. Republic of Bolivia, ICSID Case No. ARB/02/3. 
21CamuzziCompanion award, Sempra Energy (Jurisdiction), ¶147. 
22Eureko v. Poland, IIC 98 (2005), Ad Hoc Tribunal (UNCITRAL), ¶257. 
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(D) SPECIAL RULES OF INTERPRETATION  

1. EXPRESSIOUNIUSESTEXCLUSIOALTERIUS 

‘Expressiouniusestexclusioalterius’ means when one or more things of a class are expressly 

mentioned, others of the same class are excluded. This rule is not an established rule of law 

but a rule of logic. This view has been accepted as reflected in various decisions. In the case 

of Waste management v. Mexico23it was observed thatwhen the treaty clearly specifies 

requirements to maintain a claim, there is no room to apply additional requirements to the 

treaty even if the requirements are based on general principles of international law or 

otherwise.  

However, this principle of interpretation wasn’t accepted by few tribunals and they ruled 

against it. In the case of Enron Corporation and Ponderosa Assets, L.P. v. Argentine 

Republic24the tribunal wasn’t favourable towards this rule of interpretation and observed that 

each instrument must be interpreted autonomously in the light of its own contents and in the 

correlation with the principles international law. Rejection of the principle on similar grounds 

was also seen in the case of Siemens v. Argentina25whereinit was observed that if a matter is 

dealt within a provision of a treaty and not expressly mentioned in other provisions, it does 

not mean that the other provisions must be excluded in the interpretation.  

2. INTERPRETATION WITH THE AID OF OTHER TREATIES  

When it comes to international investment treaties more often when bilateral investment 

treaties are considered, they have similar and identical provision. Thus, interpretation can be 

done in light of the other treaties and conclusion can be drawn with regard to similar issues. 

In the case of Enron Corporation and Ponderosa Assets, L.P. v. Argentine Republic26it was 

observed that interpretation in light of other treaties can be accepted unless the parties express 

a different intention in accordance with international law. Nevertheless, in the case of 

Methanex Corporation v. United States of America27 it was observed that this principle of 

interpretation cannot be encouraged in all situations and held that such interpretation may not 

yield asimilar result, considering the fact that the two treaties may have different object and 

purpose along with the application and practice of the parties.  

3. INTER-RELATION WITH REFERENCE TO THE MODEL TREATIES  

                                                      
23Waste Management, Inc. v. United Mexican States, ICSID Case No. ARB(AF)/00/3. 
24Enron Corporation and Ponderosa Assets, L.P. v. Argentine Republic, ICSID Case No. ARB/01/3. 
25Camuzzi v. Argentina, ICSID Case No. ARB/03/2. 
26SGS Société Générale de Surveillance S.A. v. Republic of the Philippines, ICSID Case No. ARB/02/6, ¶116. 
27Methanex Corporation v. United States of America,NAFTA/UNCITRAL, Final Award of the Tribunal on 

Jurisdiction and Merits, ¶¶13-25. 



2111 International Journal of Law Management & Humanities [Vol. 3 Iss 3; 2104] 

© 2020. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

International investment treaties are based on the model treaties which are available with the 

host country or in the investor’s state. The question of which model treaty should be used can 

be negotiated between the parties. This was observed in the case of Siemens v. Argentina.28 

(E) TRAVAUX PREPARATOIRES 

Travaux preparatoires means preparatory works. Art.32 of VCLT has elucidated 

interpretation based of the preparatory works. The preparatory works can be used to confirm 

the meaning of the primary documents. Preparatory works are usually are supplementary 

documents. 

However, there is no scope for using the preparatory work as many times the preparatory 

work are not recorded. In the case of Aguas del Tunari, S.A. v. Republic of Bolivia29it was 

observed that even when the interpretation is done in light of the preparatory work it only 

gives very little insights and doesn’t differ much from the interpretation of the tribunal. On 

the other hand in Methanex Corporation v United States of America30the tribunal has 

elucidated the scope of Art.32 of VCLT and also observed that preparatory work are of 

limited relevance.  

IV. INTERPRETATION OF SPECIFIC CLAUSES IN THE INTERNATIONAL 

INVESTMENT TREATIES: 

Interpretation of the clauses is important in investor-state dispute as some of the disputes are 

mainly because of the violation of the provisions of the investment treaties. Tribunals have 

time and again have interpreted the clauses and sometimes have given a wide meaning to the 

provisions and clauses relying on the principles of international law. 

(A) INTERPRETATION OF ‘INVESTMENT’:  

The core of every international investment treaties are investments made by the investor. The 

major question that is debated by the tribunals is “what constitutes an investment?” 

The term investment cannot be defined as it varies in every international investment treaty 

highly depending on the interest of the host nation and the investor. The investment treaties 

are entered between the investor and the host state, mainly for the transfer of technology and 

for enhancement of the economic growth in the country. Not only transfer of commercial 

substance qualifies as investment but also transfers of skill and knowledge to the host state 

                                                      
28Siemens v. Argentina, Decision on Jurisdiction, 2014 ICSID Case No. ARB/02/8, ¶80 
29Aguas del Tunari, S.A. v. Republic of Bolivia, ICSID Case No. ARB/02/3 
30Methanex Corporation v. United States of America, NAFTA/UNCITRAL, Final Award of the Tribunal on 

Jurisdiction and Merits, ¶¶13-25. 
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are investments. However, not all transactions made can be called an investment nor they are 

under the realm of the investment treaties. In thepeculiarcase of Malaysian Historical 

Salvors v. the Government of Malaysia31 it was observed that the investment made by the 

Malaysian Historical Salvors is not an economical but the contribution made add value to the 

cultural and historical value to the state and that constitutes an ‘investment’.  

The essentials of investment have been discussed widely in Salini CostruttoriSpA and 

ItalstradeSpA v. Kingdom of Morocc32,whereby the tribunal has laid down four rules to 

identify whether a transaction qualifies as an investment. This is highly regarded as the 

Salini’stest. The principles laid in the decision are: 

 The transaction must have certain duration of operation and there must be 

regularity in profits and return  

 There must be assumption of risk involved by both the parties(i.e. both investor 

and host state) 

 There must be an obligation   

 The economical operation must yield towards the development to the host nation   

Thus, the above said principles can be used to find out whether the transaction or the actions 

of the foreign investor is investment or not . 

However, in Phoenix Action Ltd. v. The Czech Republic33, the tribunal rejected the view 

taken in the above-mentioned case and the Salini’stest and held that contribution which only 

yielded towards the development cannot be a criterion. In the case ofVictorPey Casado v. 

Chile34the tribunal held that contributions which advance the economy are not the only 

investment. There are also other contributions which constitutes the investment.  

(B) INTERPRETATION OF ‘INVESTOR’ 

An ‘investor’ is a person of foreign nationality who invests in the host nation. In normal 

course of international investment treaty practices, nationality is always attached to the origin 

place of the investor or the place of incorporation. At times it is also the seat of the company 

or based on ownership. International investment treaties usually involve the aforementioned 

types of investors or even combinations. Determination of nationality based on the 

                                                      
31Malaysian Historical Salvors, SDN, BHD v The Government of Malaysia, ICSID Case No ARB/05/10, 

Annulment Decision. 
32Salini Costruttori SpA and Italstrade SpA v. Kingdom of Morocco, ICSID Case No ARB/00/4, Decision on 

Jurisdiction, ¶52. 
33Phoenix Action Ltd. v. The Czech Republic, ICSID Case No ARB/06/5, Award, ¶85. 
34Victor Pey Casado and President Allende Foundation v. Republic of Chile, ICSID Case No ARB/98/2, 

Award,¶23. 
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incorporation of the company may be misused as it leads way to treaty shopping just like 

forum shopping.35 

Tribunals have interpreted the term ‘investor’ in various decisions. In Tokios Tokeles v. 

Ukraine36 by interpreting the definition clause of the treaty, the tribunal held that the 

nationality of the investor was Lithuanian even though majority of the company was owned 

by Ukrainian. Furthermore, in the case of Saluka v. Czech Republic37the tribunal held that 

the company, Saluka had no relation with the host state as it was just a company under the 

Japanese company.On the other hand, in the case Abaclat et al v. Argentina38it was observed 

that the securities acquired by Argentina in the secondary market outside the country were 

held to investment. Thus, the tribunals have always given a broad interpretation to the term 

investor in the treaty and also have invoked the object and purpose interpretation method in 

many of the cases. 

(C)  INTERPRETATION OF ‘EXPROPRIATION’:  

Every International investment treaty contains an 'expropriation clause. ‘Exportation’ is a 

right given to the state as a regulatory power which shall be used only for public purpose. Not 

all expropriation is considered to be valid. Only the expropriations which meet the 

requirements expressly mentioned in the treaty are valid. States cannot expropriate without a 

reasonable ground. States usually take a defence of police power; Doctrine of ‘police power’ 

is nothing but measures taken on a bona fide ground for good governance. 

Reliance can be placed on multiple tribunal decisions wherein the provision of expropriation 

have been interpreted. In Petrobart Limited v. Kyrgyz Republic39the tribunal while discussing 

on the expropriation clause observed that the host state being a party to the investment 

treaties must carry out measurement which shall not disrespect the investors. Further, in the 

case of Marion Unglaube v. Republic of Costa Rica40it was observed that the restriction 

which was imposed on the investor over the construction beachfront is neither arbitrary nor 

discriminatory and was bona fideas the reason was to protect the endangered turtles. 

Furthermore, in SAUR v Argentina41it was observed that the usage of police power doctrine 

                                                      
35Sornarajah, M, “The Retreat of Neo-Liberalism in Investment Treaty Arbitration”in The Future of Investment 

Arbitration (Oxford University Press, Oxford, 2009), ¶279. 
36ICSID Case No ARB/02/18, Decision on Jurisdiction, ¶27. 
37Saluka v. Czech Republic, ICGJ 368 (PCA 2006), 17th March 2006, Permanent Court of Arbitration [PCA] 
38Abaclat &Ors v. Argentina, ICSID Case No ARB/07/5, Decision on Jurisdiction and Admissibility, 515–20; 

Abaclat and Others v. Argentina, ICSID Case No ARB/07/5, Dissenting Opinion AbiSaab, G, ¶118. 
39Petrobart Limited v. Kyrgyz Republic, SCC No 126/2003, ¶VIII.8.9. 
40Marion Unglaube v. Republic of Costa Rica, ICSID Case No ARB/08/1, Award, ¶205. 
41SAUR International SA v. Argentine Republic, ICSID Case No ARB/04/4, Decision on Jurisdiction 

andLiability, ¶398. 



2114 International Journal of Law Management & Humanities [Vol. 3 Iss 3; 2104] 

© 2020. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

against the investor also amounts as indirect expropriation and condemned the actions of the 

host nation in using the police power. 

Thus, these were the few interpretation taken by the tribunals with respect to the 

expropriation clause in various cases. However, the tribunals have interpreted the 

expropriation clauses in light of nature of investment and interest of the parties.  

(D) UMBRELLA CLAUSE  

Interpretation of the umbrella clause has been a tricky one by the arbitral tribunals. As per the 

clause, there is a duty placed on the investor and host state to fulfill all the obligation 

specified in the investment treaty and in case of any infringement of the obligation or failure 

of the host state to observe the obligations then the investor can elevate the claims of dispute 

arising from the contractual obligations to the international forum under the BIT. In the case 

of SGC v. Pakistan the tribunal opinioned that the clause did not transmute all claims arising 

out of contracts between an investor and a State to the level of international law claims for 

breach of the BIT.42The tribunal used a two-fold method to achieve this conclusion and they 

are the following: 

a) Firstly, the tribunal examined the text of the relevant BIT provision 

b) Secondly, the tribunal considered the potential consequences of a finding that a 

contractual breach could be transformed into an international law violation.43 

However, in the case of SGC v. Philippines a contrasting view was taken wherein the 

tribunal held that under the umbrella clause, the breach of contractual obligations could be 

elevated into BIT claims. To arrive such a conclusion the tribunals used a different two-fold 

method than the one used in the SGC v. Pakistan case and they are the following: 

a) Firstly, the tribunal’s interpretation of this clause placed heavy emphasis on the text, 

finding that it ‘means what it says’ 

b) Secondly, the tribunal looked into the object and purpose of the BIT.44 

In other important cases such as the Eureko case, the SGS v. Philippines umbrella clause 

interpretation was found to be ‘cogent and convincing’.45 Furthermore, in the noteworthy 

case of Noble Ventures, the  arbitral tribunal interpreted the clause by expressly referring to 

the Convention Rules and observed  the umbrella clause in dispute was aimed at associating 

contractual obligations governed by municipal law to international treaty obligations as 

                                                      
42SGS Société Générale de Surveillance S.A. v. Islamic Republic of Pakistan, ICSID Case No. ARB/01/13, ¶53 
43Ibid at ¶¶166, 167 
44SGS Société Générale de Surveillance S.A. v. Republic of the Philippines, ICSID Case No. ARB/02/6, ¶116 
45Eureko v. Poland, IIC 98 (2005), Ad Hoc Tribunal (UNCITRAL), ¶257. 
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provided under the BIT.46 

(E) SILENT PROVISIONS 

Silent provisions are those which are not expressly articulated in the investment treaty and 

these treaty provisions are difficult to interpret during times of dispute by the tribunals. In 

Salini v. Jordan, the tribunal observed that silence may mean agreement or disagreement and 

no conclusion should be drawn from silence. It was also noted that the consequences 

resulting from silence may be different in each case, taking into account the 

circumstances.47In Methanex and Tokios, the tribunal held that it cannot limit the scope of 

the BIT which is not provided in text nor it is right to interpret the text which is not provided 

in the treaty.48 

However, the gap created in the interpretation by the silent provisions have been filled by 

tribunals in few cases such as the Abaclat case where it was observed that the silence was 

indeed a gap that it could fill with its own solution, i.e. collective proceedings were 

permitted.49 Further, in the Siemens case, the tribunal observed that the gap left by silence 

can filled in by reference to the treaty’s object and purpose.50 

V. CONCLUSION: 

Interpretations of the international investment treaties are important as it leads a better way 

for dispute resolution. Most of the investor state dispute arises out of the violation and 

infringement of the provisions given in the treaty and thus, the interpretation is a key factor in 

every dispute. The above discussed are methods of interpretation which are adopted by 

various arbitral tribunals and using the methods of interpretation various clauses in the treaty 

are also discussed. Thus, interpretation is a vital part in every investment dispute. 

***** 

                                                      
46Noble ventures v. Romania, ICSID Case No. ARB/01/11, ¶¶50,61. 
47Salini Costruttori SpA and Italstrade SpA v. Kingdom of Morocco, ICSID Case No ARB/00/4(Award), ¶¶94-

95. 
48Methanex Corporation v. United States of America, NAFTA/UNCITRAL, Final Award of the Tribunal on 

Jurisdiction and Merits, ¶35; Tokios Tokeles v. Ukraine, ICSID Case No ARB/02/18, Decision on Jurisdiction, 

¶36 
49Abaclat & Ors v. Argentina, ICSID Case No ARB/07/5, Decision on Jurisdiction and Admissibility, ¶515–20 
50Siemens v. Argentina, Decision on Jurisdiction, 2014 ICSID Case No. ARB/02/8, ¶140 


