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  ABSTRACT 
The effects of vertical combinations have been devastating as the dominant company 

controls even the major operation of the companies that are associated with such dominant 

company in the supply chain. One such bundling of products was undertaken by Microsoft 

in the year 1994, that required buyers to mandatorily subscribe for Internet explorer, in 

order to obtain Windows licensing. This article intends to explain the factual scenario along 

with analysing the reasonableness of the judgement provided by the Appeals Courts. 

 

I. INTRODUCTION 

It is almost a known fact that anti-competitive agreements are nothing but an agreement made 

between the companies or individuals with respect to the production, storage, distribution and 

etc which disturbs the essence of competition in the market2. Anti-competitive agreements could 

be further divided into two parts namely, 

• Horizontal Agreements 

• Vertical Agreements 

For the purpose of this paper, only vertical agreements would be discussed which means an 

agreement made between companies or enterprises which operates at a different level of supply 

chain in the market and when such an agreement adversely affects the competition in the 

market3. One of the most important kind of vertical agreement is the Tie-in arrangements which 

means forcing the buyers to buy one product along with another product in order to acquire the 

first product, regardless of whether it is needed or not and it is done so solely due to the dominant 

position of the seller in the market not because better price could be offered, thereby restricting 

the competition4. For instance, by doing so, the manufacturer is deliberately preventing 

competition in the market by not allowing the buyer to get the tying product from another 

distributor.  

 
1 Author is a student at Symbiosis Law School, Pune, India. 
2 Competition Act, 2002, s.3 
3 Competition Act, 2002, s.3(4) 
4 Northern Pacific Railway Co. et al. v. United States (1958) 356 US 1  
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Against this backdrop, this paper intends to under various tests involved in determination of 

tying arrangements along with interpretation and analysis of the judgement of the District Court 

Circuit in United States v. Microsoft Corp.5 in relation to the precedents and laws on “tying 

agreements” under American laws and regulations.  

II. SUMMARY OF THE CASE 

It was in 1994, that United States Department of Justice (DOJ) had terminated their 

investigation on Microsoft with the consent decree stating that Microsoft would not tie 

Windows with their other products and it was determined as “anti-tying” provision6. In 1997, 

the DOJ filed a civil contempt complaint against Microsoft as they mandated installation of 

Internet Explorer on a condition for licensing Windows, thereby charged for violation of the 

consent decree and Section 1 and 2 of Sherman Act, 1890 which are very similar to that of 

Section 3 of Competition Act,2002 of India that deals with anti-competitive agreements.  

Even though the District Court found actions of Microsoft violative of the consent decree as it 

required licensing of both Windows and browser software. However, in an appeal, the 

judgement was reversed and held that Microsoft was not liable as it was construed to be an 

integrated product and therefore not violative of anti-tying provision.   

III. ANALYSIS 

1. Whether there exist any tests to determine tying arrangements? 

a. The Per se rule: (1947) 

As far as anti-tying laws are concerned, the case of International Salt Co. v. United States7 

had laid the foundation. It is case where the patentee tries to sell a patented product (salt 

processing machine) tying it with an unpatented product (salt and salt tablets). The court held 

that it was a tying arrangement as unpatented products are tied to it for which the patentee cannot 

exercise monopoly. Furthermore, laid down the test to determine tying arrangements that are 

per se violative, they are; 

• Existence of two distinct products being tied together and 

• The seller should have dominant economic power in the market.  

b. “Integration” Approach I: (1978) 

This test was propounded by Einer Elhauge for determination of tying arrangements. This test 

 
5 United States v Microsoft Corp (2001) 3rd Series 92 (253 Federal Reporter) 
6 Section IV(E) of the Consent decree.  
7 International Salt Co. v. United States (1947) 332 U.S. 392. 
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suggests that when two distinct historical products are combined in a new way which gains 

utility should be considered and welcomed as an “integrated product” rather holding it violative 

of ani-tying laws. One of the cases where this approach has been interpreted is the case of ILC 

v. IBM8 wherein disk assembly and disk drive was considered as an “integrated product” 

because the combination provides additional storage capacity that the consumers could not 

possibly achieve.  

c. “Integration” Approach II: (1984) 

In the case of Jefferson Parish Hosp. Dist. No. 2 v. Hyde 9 , the modified per se rule has been 

established. The court in this case had reiterated the per se rule and further stated that there can 

be tying agreements that may not be necessarily illegal. The court states that for the purpose of 

determination of whether the products are two distinct or whether it is a combination of an 

“integrated product”. However, the criteria to determine the integrated product was different 

from that of the “Integration Approach” of Elhauge. The criteria are that; 

• The consumers should not be demanding the products separately and 

• The separation shouldn’t be possible and  

• The practices, conditions and structure of the market does not demand the products to 

be separated.  

The issue in the case was whether providing surgical services along with anesthesiology by the 

hospital could be deemed as tying arrangement. The court held that since the consumers 

demanded functional/integrated product rather than having two items separately, it was deemed 

to be valid and not violative. Furthermore, the court also observed that the hospital lacked the 

essential of dominant power in the market.   

2. Whether the ratio of the Circuit Court of California was reasonable? 

This part of the paper deals with the issue with respect to the application of the tests mentioned 

above in the Mircosoft’s case and whether it is reasonable or not.  

a. Rule of reason was not necessary: 

Every court would not mechanically apply the test of per se rule for determining violation under 

Section 1 of the Sherman Act, 1890 but it is just that the market conditions would not be brought 

within the scrutiny because of the knowledge of the dominant market power of the enterprise 

who is alleged to have entered into anti-competitive agreements. Therefore, when the seller has 

 
8 ILC v. IBM (1978) 228 (N.D. Cal.) (448 F.Supp.)  
9 Jefferson Parish Hosp. Dist. No. 2 v. Hyde, (1984) 466 U.S. 2. 
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certain dominance in the market, the rule of reason approach is not really necessary. As far as 

the case in hand is concerned, while applying the test of ascertaining total amount of business 

and whether it is exceeding the de minimis threshold as laid down in Fortner Enterprises, Inc. 

v. United States Steel Corp10 for determination of market dominance, we can safely conclude 

that there existed significant market dominance of Microsoft in browser market.  

b. Benefit to the consumers could not be shown: 

As it was the Integration Approach I that was applied to the Microsoft’s case, it is important to 

analyze whether the benefit of integration could outweigh the effects of anti-competitive 

behaviour. While considering benefits, it is also important to consider the dominant position of 

Microsoft which left a little space to the other companies in the market to operate. One instance 

is that Netscape was a company offering and charging for browser licenses until Microsoft had 

come up with the so- called integrated product. Therefore, the benefit to the consumers has not 

outweighed the adverse effects of anti-competitiveness.     

c. The products are two distinct products: 

According to the Jefferson Parish’s approach, the consumers shouldn’t be demanding the 

products separately for it to be classified as an integrated product. However, the District Court 

in its findings had observed that consumers would prefer IE separately from Windows. The 

court also observed that only Windows Operating System was tied with IE otherwise there is 

no other operating system that are tied to its browsers. Therefore, the consumers are forced to 

buy the IE along with Windows which is per se invalid because irrespective of maintaining 

monopoly in the market, the customers are made to use the integrated and irremovable browser 

software, that allowed no choice for the consumer.  

IV. CONCLUSION 

While considering the laws on anti-tying is concerned, we can safely conclude that Microsoft 

should have been liable for tying arrangements but the District Court Circuit division had erred 

in its decision by incorporating the rule of reason approach and also the fact that by looking at 

the nature and operations of the products, it could be justified that they are two distinct products 

and not an “integrated product”. Therefore, in my opinion, the per se rule should have been 

applied due to the fact that the case of Microsoft fulfills the criteria of per se rule.  

***** 

 
10 Fortner Enterprises, Inc. v. United States Steel Corp (1969) 394 U.S. 495 
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