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Vicarious Liability of State under Law of Torts 

 
KAPIL ROHRA  

 

ABSTRACT 

The concept of vicarious liability mainly focus on the master- servant relationship and it 

says that the act done by servant on behalf of master or principal which harms the other 

person, shift the liability from servant to master. In this article the author has explained 

the vicarious liability of state when any wrong has been committed by its servant, but here 

the concept differ as State is not always vicariously liable for all wrongs done by its servant 

as there is difference between sovereign and non sovereign function, so in this article the 

author emphasis vicarious liability on the bases of sovereign and non sovereign functions 

of the state. Moreover, the author also dealt with the concept of states liability given under 

Constitution and how other legislation exempt state from its liability. 

 

I. INTRODUCTION 

The general rule for a wrong is, that the person who commits the wrong will be liable for it. 

But the principal of vicarious liability is an exception to this general rule and says that when 

the person represent others act then the person who's act he is representing will be held liable.  

According to Pollock,“I am responsible for the wrongful act of my servant or agent because 

he does my act and therefore it is my duty to see that he must so act keeping in view of security 

of others” 

The maxim “Que facit per alium facit per se” means that he who does an act though other is 

deemed to do that act himself.  

The maxim “respondent superior” means ‘let the principal be held responsible’ this maxim is 

based on the fact that master being superior is in the position to pay for the damages, so he 

must pay it.  

Vicarious liability of the state for the tort committed by its servant dependent upon two types 

of power: sovereign power and Non sovereign power.  

If the employee of the state commits a tort or wrong while performing a sovereign power then 

state will not be vicariously liable for the wrong committed by its employees, on the other hand 

if the wrong which is committed in exercise of Non- sovereign power then state will be 

vicariously liable for the act of its employees. 
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For example – If due to noisy railway line a person has loss in his business, he can not sue the 

railway authority as they are performing sovereign function. But, if a person commits a tort or 

wrongful act them state will be vicariously liable for the act of the employee to whom the 

power was delegated  

 Sovereign -Sovereign denotes that India is subject to no external authority and that the 

state has power to legislate on any subject in conformity with constitutional limitation. 

The concept of sovereign immunity is considered as shield for which the non payment 

of the compensation amount is justified by the state. 

The constitution of India failed to set the extent of immunity of the state for the tortious 

act of its servants under Article 300. 

 Sovereign Function-Sovereign Function are those functions of the state for which it is 

not answerable before the court of law. Matters such as defense of the country, making 

peace in territory, are indicative of external sovereignty and are not amenable to 

jurisdiction of ordinary civil court. Sovereign Function are primarily inalienable 

function which state only could exercise. The state is engaged with various functions, 

but all of them cannot be construed as primary inalienable function. Taxation, eminent 

domain and police functions including maintenance of law and order, Legislative 

function, administration of law could be found as sovereign function of state 

II. DIFFERENCE BETWEEN SOVEREIGN AND NON-SOVEREIGN FUNCTIONS 

In N.Nagendra Rao And Co. Vs. State of Andra Pradesh1 it was held that in the modern sense 

the distinction between sovereign or non-sovereign power thus does not exist. It all depends on 

the nature of power and manner of its exercise. One of the tests to determine if the legislative 

or executive function is sovereign in nature is whether the State is answerable for such actions 

in courts of law. For instance, acts such as defense of the country, raising armed forces and 

maintaining it, making peace or war, foreign affairs, power to acquire and retain territory, are 

functions which are indicative of external sovereignty and are political in nature. Therefore, 

they are not amenable to jurisdiction of ordinary civil court. 

So, sovereign function in the new sense may have very wide ramification but essentially 

sovereign functions are primary inalienable functions which only State could exercise. Thus, 

various functions of the State, may be ramifications of ‘sovereignty’ but they all cannot be 

construed as primary inalienable functions. Broadly it is taxation, eminent domain and police 

power which covers its field. It may cover its legislative functions, administration of law, 

                                                      
1 AIR 1994 SC 2663 
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eminent domain, maintenance of law and order, internal and external security, grant of pardon. 

So, the dichotomy between sovereign and non-sovereign function could be found by finding 

which of the functions of the State could be undertaken by any private person or body. The one 

which could be under taken cannot be sovereign function. In a given case even in subject on 

which the State has the monopoly may also be non- sovereign in nature, Mere dealing in subject 

of monopoly of the State would not make any such enterprise sovereign in nature. 

III. POSITION UNDER CONSTITUTION 

(A) ARTICLE 300 SUITS AND PROCEEDINGS 

The Government of India may sue or be sued by the name of the Union and the Government 

of a State may sue or be sued by the name of the State and may, subject to any provisions which 

may be made by Act of Parliament or of the Legislature of such State enacted by virtue of 

powers conferred by this Constitution, sue or be sued in relation to their respective affairs in 

the like cases as the Dominion of India and the corresponding Provinces or the corresponding 

Indian States might have sued or been sued if this Constitution had not been enacted 

2. If at the commencement of this Constitution: 

a) any legal proceedings are pending to which the Dominion of India is a party, the 

Union of India shall be deemed to be substituted for the Dominion in those proceedings; 

and 

b) any legal proceedings are pending to which a Province or an Indian State is a party, 

the corresponding State shall be deemed to be substituted for the Province or the Indian 

State in those proceedings2 

Peninsular and Oriental Steam Navigation Co. v. Secretary of State for India, was the 

historical case which had drawn the principle of sovereign and non-sovereign functions of the 

Government while deciding the extent of liability and immunity of the State. The Supreme 

Court of Calcutta held that the Secretary of State is liable only for the extent of commercial 

functions and not liable for anything done in exercise of sovereign powers. The dichotomy 

theory of “Sovereign and Non-Sovereign functions determined by the Court in Peninsular case 

helped the judiciary to interpret the functions of the government when the question of liability 

of State arose. But there is no uniform and static norm to decide the sovereign functions. The 

following judicial interpretations are given by the Courts in various cases as sovereign 

functions to exempt the State from liability. When the functions of the State are carried out by 

                                                      
2 https://indiankanoon.org/doc/1415462/ 
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its servants under the provisions of the State the State is not responsible to pay compensation 

for the wrongful acts of its servants. 3 

(B) SCOPE AND EXTEND OF ARTICLE 300 

1. Performance Of Statutory Duty- When ever any act done by the state employee under 

the statutory provision then they are not liable for the same and can take the defense of 

sovereign immunity. For example – Police officer killed a person under his duty( 

provide under statutory provision ) then neither the officer nor the state is Liable to pay 

the compensation to the family of deceased. 

2. Keeping Stolen Goods In Police Malkhana - In the case of Kasturi Lal v. State of 

U.P the appellant was arrested by three constables and his belongings like gold and 

silver were seized on the suspicion that they were stolen properties. When he was 

released on bail the silver was returned and the gold was kept at the police malkhana in 

the custody of a head constable. But the constable in charge of the malkhana 

misappropriated it and fled to Pakistan. The trader therefore, filed a suit against the 

State of Uttar Pradesh claiming the return of the gold or in the alternative, the full price 

of the gold. It was proved that the authorities were negligent in keeping the gold in safe 

custody. Gajendragadkar C.J., observed: If a tortious act is committed by a public 

servant and it gives rise to a claim for damages, the question to ask is: Was the tortious 

act committed by the public servant in discharge of statutory functions which are 

referable to and ultimately based on the delegation of the sovereign powers of the State 

to such public servant. The act of negligence was committed by the police officers while 

dealing with the property of Kasturi Lal, which they had seized in exercise of their 

statutory powers. To arrest and detain a suspicious person and to seize his suspicious 

possessions are delegated sovereign powers of the Government officers under the 

Statute. Thus, the State was held immune from liability 

3. Training for Defense - The training provided by the State for the purpose of defense 

is to secure the general public and it is the sovereign function. 

4. Arrest and Detention - Maintenance of law and order includes arrest and detention; it 

is the sovereign function of the State when it is done in good faith. 

                                                      
3http://shodhganga.inflibnet.ac.in/bitstream/10603/106218/12/12_chapter%206.pdf 
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5. Administration of Justice - One of the functions of the State, in exercise of sovereign 

power, is to take cognizance of offences coming to its knowledge and to order the trial 

of such persons in accordance with law 

(C) THESE ARE VARIOUS LEGISLATIONS WHICH EXEMPT THE STATE FROM LIABILITY- 

1. The information Technology Act, 2000, Section 34-: No suit prosecution or legal 

proceeding shall lie against the Central Government, the Controller or any person acting 

on behalf of him, the presiding officer, adjudicating officers and staff of the Cyber 

Appellate Tribunal, for anything which is in good faith done or intended to be done in 

pursuance of this Act or any rule or regulation or order made there under. 

2. Consumer protection Act,1986, Section 28- No suit, prosecution or other legal 

proceeding shall lie against the members of the District Forum, or the State Commission 

or the National Commission or any officer or person acting under the direction of the 

District Forum, the State Commission or the National Commission or executing any 

order made by it or in respect of anything which is in good faith done or intended to be 

done by such member, officer or person under this Act or under any rule or order made 

there under. 

3. Narcotic Drugs and Psychotropic Substances Act, 1985, Section 69 - No suit, 

prosecution or other legal proceeding shall lie against the Central Government or the 

State Government or any officer of the Central Government or of the State Government 

any person exercising any powers or discharging any functions or performing any 

duties under this Act, for anything in good faith done or intended to be done under this 

Act or any rule or order made there under 

4. Civil procedure code, Section 80 - provides that no suit can be instituted against the 

government until the expiration of two months after a notice in writing has been given. 

Section82 - when a decree is passed against the Union of India or a State, it shall not be 

executed unless it remains unsatisfied for a period of three months from the date of such 

decree. 

5. Section 38 Protection of Human Rights Act, 1993 No suit or other legal proceedings 

shall lie against the Central Government, the State Government or any member thereof 

or any person acting under the direction either of the Central Government, the State 

Government, the commission or the State Commission, in respect of anything which is 

in good faith done or intended to be done in pursuance of this Act or of any rules or any 

order made there under or in respect of the publication, by or under the authority of the 
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Central Government, the State Government, the Commission or the State Commission, 

of any report, paper or proceedings 

IV. CONCLUSION 

The Constitution of India, provides legislative supremacy subject to Judicial review. The 

Parliament is free to enact any legislation on any topics and any subjects authorized by the 

Constitutional provisions without violating basic structure of the Constitution. Likewise, 

the executive is also free to execute the actions through law. Thus, the legislature may 

enact bad law due to its negligence or the law may be affected due to failure of compliance 

of fundamental rights or public policy. In such circumstances, the affected person cannot 

approach a Court of law for negligence in making law. The legislature may justify it on 

the ground of public interest and the executive may also justify it on the same ground. But 

it is not acceptable that the affected common man is left out without remedy. It is left to 

the judiciary to render social justice in case when injustice is done due to the legislative or 

executive action. 

***** 


