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Victims and Witnesses of Sexual and Gender-

Based Crimes — Understanding the Provisions 

of the International Criminal Court 

 
ROMA RUDRA

1 
 

ABSTRACT 

To have a broad understanding of a crime and its commission, various parties are involved. 

These include the victim, investigating or legal enforcement agencies, witnesses, experts, 

the perpetrator or accused, legal representative of the opposing parties and judicial 

officers of the Courts of Law.  

When it comes to Sexual and Gender-Based Crimes, multitude of instances can be observed 

around the World at any given time. However, in order to address such grievances, the 

means and methods along with applicable legal frameworks vastly vary across the globe. 

At the international level, International Criminal Law has led to development of various 

provisions under the Rome Statute of the International Criminal Court, in order to provide 

protection to the rights of the victims along with the rights of the witnesses, while bringing 

the perpetrators to justice.   

This paper intends to address the following aspects of sexual and gender-based crimes, at 

the international arena: Firstly, this paper examines the existing legal provisions of the 

International Criminal Court with regards to victim and witness participation during a 

hearing for sexual and gender-based crime. Secondly, it examines the general rules and 

regulations put in place to clarify the extent, duration and nature of protection provided to 

such victims and witnesses. Thirdly, the paper seeks to further elaborate on observations 

regarding the adequacy of the existing system for protection of victims and witnesses. 

Fourthly, this paper elaborates on specific provisions needed to protect the safety and 

dignity of victims and witnesses of such sexual and gender-based violence. Lastly, the paper 

concludes by highlighting the nature of challenges faced by the International Criminal 

Court in providing adequate protection to victims and witnesses of war crimes and crimes 

against humanity and make suggestions that can be considered to make it stronger and 

more effective. 

 
1 Author is an International Criminal Lawyer, pass out (Batch of 2019-20) of Leiden Law School, Leiden 

University, The Netherlands, where she gained an Advanced Master’s degree in Public International Law with a 

Specialization in International Criminal Law. She gained her B.A.LL.B degree from ILS Law College, Pune 

(Batch of 2018-19). She has gained various diplomas during her graduate studies at ILS Law College, namely 

Diploma in Human Rights and Law and Diploma in Medical Jurisprudence and Forensic Science. 
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I. INTRODUCTION 

Women in general and young girls in particular are perceived as representing a vulnerable 

group within a community all over the World. Therefore, specific legal provisions have evolved 

internationally to provide them special protection.2 Societies traditionally accept women and 

children as being innocent of violent crime. Since aggressive behaviour and violent acts are 

usually associated with men, either acting individually or in a group, no legal system regards 

them as a vulnerable group. In sectarian violence men are preferentially targeted to achieve 

subjugation of the population that is being attacked and they are known to respond violently in 

self-defence. Nevertheless, males are not regarded as a vulnerable group under routine 

circumstances.3 Since they are regarded as being capable of defending themselves due to their 

physical strength, males are not regarded as possible or intended victims for any form of crime, 

including sexual and gender-based crimes.4  

Ms Adesola Adeboyejo5 states that because of the widely accepted cultural beliefs and 

traditions that rely on male strength for protection and food, they are accorded a dominant role 

within society. In order to protect their authority, which is based on their status as protectors 

and providers, most communities do not accept the possibility that men and boys can 

themselves become victims of sexual or gender-based crimes. She has stated that on numerous 

occasions Domestic Courts have neglected to recognised male victims of sexual and gender-

based violence, since local laws do not recognise such acts as criminal offences. Since being 

the victim of sexual violence reveals their vulnerability against more powerful males, such 

males are often driven to conceal such acts when they occur. There is a strong social stigma 

with such crimes and male victims are known to be subjected to hostile unsympathetic 

treatment and social embarrassment. This appears to be a belief that it is somehow un-manly 

to fall victim to such offences.6 

 
2 The International Covenant on Economic, Social and Cultural Rights is considered as a vehicle of protecting 

vulnerable groups of people in various different circumstances. Icelandic Human Rights Center, The Human 

Rights Protection of Vulnerable Groups. (15 May 2020) http://www.humanrights.is/en/human-rights-education-

project/human-rights-concepts-ideas-and-fora/the-human-rights-protection-of-vulnerable-groups.  
3 R. Charli Carpenter, Women, Children and Other Vulnerable Groups: gender, Strategic Frames and the 

Protection of Civilians as a Transitional Issue, 49(2) Int’l Studies Quarterly 295-334 (2005). (15 May 2020) 

https://www.jstor.org/stable/pdf/3693516.pdf?casa_token=D0Kr8nAGW2gAAAAA:1GpGim4CFq97rO2OHdS

yyZHU70TKlfRclimnWh4OZzJPfzgo4b7ANpjhk0IDYujZjztt_0GvG9Cn8A7LmyeS-q4hYmYhMKL148hf-

So34AZ4UFvZileo. 
4 Id.  
5 Adesola Adeboyejo is a trial lawyer at the International Criminal Court (‘ICC’); See Symposium on Sexual 

Violence Perpetrated against the Male Gender, held in 2018, by the Center for African Justice, Peace and Human 

Rights at The Hague. (15 May 2020) https://www.peacepalacelibrary.nl/2018/07/men-and-boys-as-hidden-

victims-of-sexual-violence/. 
6 Adesola Adeboyejo mentioned these observations during her speech at the Symposium on Sexual Violence 

Perpetrated against the Male Gender, held in 2018, by the Center for African Justice, Peace and Human Rights at 
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When a crime is committed, a number of parties start interacting with each other within the 

legal system. These include the victim, investigating or legal enforcement agencies, witnesses, 

experts, the perpetrator or accused, legal representative of the opposing parties and judicial 

offices in a Court of Law. The act is viewed in relation to the law of the land that was in force 

at the time and place where it was committed with the ultimate aim of pushing the guilty and 

thereby administering justice to the aggrieved party.7  

Based on the law and laid down legal procedures as applicable to a case, the victim as well as 

the witnesses plays an important role in the legal proceedings.8 In the International Criminal 

Court (ICC), the victims and witnesses are involved in various stages of the proceedings.9 Since 

they play a pivotal role in the outcome of a case, they are at risk of being subjected to threats 

and violence from perpetrators when they are influential or powerful. Therefore, there is a need 

for legal provisions that provide them protection due to their participation in the process of 

administration of justice.10  

This paper will examine the existing legal provisions of the ICC with regards to victim and 

witness participation during a hearing for sexual and gender-based crime. It will examine the 

general rules and regulations put in place to clarify the extent, duration and nature of protection 

provided to such victims and witnesses. It will seek to further elaborate on observations 

regarding the adequacy of the existing system for protection of victims and witnesses. This 

paper will elaborate on specific provisions needed to protect the safety and dignity of victims 

and witnesses of such sexual and gender-based violence. This paper will conclude by 

highlighting the nature of challenges faced by ICC in providing adequate protection to victims 

and witnesses of war crimes and crimes against humanity and make suggestions that can be 

considered to make it stronger and more effective.  

II. DOMESTIC AND INTERNATIONAL LEGAL SYSTEM- RECOGNITION OF CRIME 

Certain aspects of the rights of victims of sexual and gender-based crimes are adequately 

recognised in majority of the domestic legal system as well as the International legal system. 

11 There is general understanding of the principle that such crime can result in depriving victims 

 
The Hague. (15 May 2020) https://www.peacepalacelibrary.nl/2018/07/men-and-boys-as-hidden-victims-of-

sexual-violence/. 
7 ‘Understanding the International Criminal Court’. (15 May 2020) https://www.icc-cpi.int/iccdocs/PID 

S/publications/UICCEng.pdf. 
8 Depending on whether a Court system is Inquisitorial system like the civil law system or is an Adversarial Court 

system like the Common Law system, the involvement and importance of the victim and witness differs. (15 May 

2020) https://www.britannica.com/topic/inquisitorial-procedure.  
9 Supra note 7, part V, part 71. 
10 Id., part VI. 
11 For example, in the Indian Criminal System, Rape has been recognized as a punishable offense under the Indian 
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of their rights to justice unless specific measures are put in place to protect them. These 

measures also enable them to exercise their civil rights, political rights, economic rights, social 

and cultural rights and right to peace and development that are enjoyed by all other members 

of the community.12  

In certain domestic judicial systems, Gender-Based crimes are considered to be forceful and 

violent enforcement of a patriarchal-sanctioned conduct.13 At times such acts are directed at 

women living in a social system that does not practice gender equality. On the other hand, 

certain Sexual-Based crimes are viewed as an expression of violence directed at vulnerable 

groups of people, namely the women and girls.14 While the majority of victims of sexual crimes 

are women and girls, boys and young male are also targeted by perpetrators. Therefore, victim 

of sexual crimes could belong to either sex.15 There are certain differences in different domestic 

legal system in their treatment of victims of sex related offences belonging to the two-sexes. 

There are often based on social norms of sexual conduct. Therefore, while non-consensual 

sexual activity between males and females constitutes sexual offences under most legal 

systems, in conservative societies even consensual sexual activity between males is regarded 

as a punishable offence. Therefore, it is important to understand the difference between the 

various different domestic criminal systems and the International Criminal system, which is 

free of national influence.16  

The two common forms of domestic legal systems that are practised in Court of Law in 

different parts of the world are the adversarial and inquisitorial system. The status and role of 

the victim is different in legal proceedings under the two systems. In the Adversarial System, 

the Court depends on the opposing parties for determining the facts of the case. The Judge is 

not responsible to investigate and present the facts to the Court. Similarly, the role of the victim 

is limited to being key witness for the prosecution.17 By contrast, in the Inquisitorial System, 

the Judge plays a pivotal role in determining the facts of the case, by undertaking his 

 
Penal code, Sections 375 and 376. The Punishment for the same is leading to a punishment of minimum 

imprisonment of 7 years that might extent to 10 years. (15 May 2020) https://indiankanoon.org/doc/623254/ 
12 Patricia V. Sellers, The Prosecution of Sexual Violence in Conflict: The Importance of Human Rights as Means 

of Interpretation, OHCHR. (04 May 2020) https://www2.ohchr.org/english/issues/women/docs/Paper_Prosecu 

tion_of_Sexual_Violence.pdf.  
13 ROBERT CRYER et al., AN INTRODUCTION TO INTERNATIONAL CRIMINAL LAW AND 

PROCEDURE 445-446 (4th Eds, 2019). 
14 Id., 446. 
15 CARPENTER, supra note 13. 
16 MIKAELA HEIKKILӒ, INTERNATIONAL CRIMINAL TRIBUNAL AND VICTIMS OF CRIME (2004) 

43-56; Sergey Vaisilev, Article 68(3) and Personal Interest of Victims in the Emerging Practice of the ICC in 

STAHN AND SLUITER, EMERGING PRACTICES 679-86; ROBERT CRYER et al. AN INTRODUCTION 

TO INTERNATIONAL CRIMINAL LAW AND PROCEDURE 445 (4th Eds, 2019). 
17 CRYER, supra note 13, at 445. 
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investigation into the case. In this system, the victim has a greater scope of participation in the 

proceedings.18  

There is vast difference between different legal systems on the issue of awarding monetary 

compensation and reparation to the victim. In the Common Law System, a separate civil 

proceeding needs to be filed on behalf of the victim for reparation or compensation for a 

criminal act. In contrast, in the Civil Law System, which is derived from the French Legal 

System, the request of compensation and reparation is required to be addressed during the 

criminal proceedings itself.19  

Within the International Criminal System different approaches can be observed, depending on 

the legal philosophy that is being applied in a given case.20 In the Retributive and the Utilitarian 

justice system, the accused and his/her rights are given primary positioning in the legal 

proceeding. On the other hand, in the Restorative justice system, the victims and his/her rights 

are observed as the primary concern for the Court of Law.21  

III. INTERNATIONAL CRIMINAL COURT AND SEXUAL AND GENDER-BASED CRIMES 

Several studies have reported an increase in sexual violence in areas affected by internal strife 

and conflict during the period of national emergencies and war. This rise in sexual violence 

can be related to situations that witness loss of human rights of people affected by such 

conditions of strife.22 In the period after World War II, several developments took place in the 

International Criminal Law (ICL) jurisprudence in relation to such cases.23 The crime of sexual 

violence was recognised as a crime against humanity under the ICL legislature. Rape, being 

recognised as a form of sexual violence, was accepted as an offense that could be punishable 

in an international forum.24 This international recognition of sexual violence, such as rape, in 

the setting of armed conflict as a crime has been suitably reflected in most domestic legislation 

and forbidden in codes of conduct for the armed forces.25  

Sexual and gender-based violence has been considered as violation of a person’s physical and 

 
18 Id. 
19 HEIKKILӒ, supra note 16. 
20 CRYER, supra note 13, at 446. 
21 Declaration of Basic Principles for Victims of Crime and Abuse of Power, UNGA Res. 40/34 (29 Nov 1985). 
22 UN ESCOR, ‘Final Report of the Special Rapporteur on the Situation of Systematic Rape, Sexual Slavery and 

Slavery- practices During Periods of Armed Conflict’ (1998) UN Doc. E/CN/4/Sub.2/1998/13. 

https://www.refworld.org/docid/3b00f44114.html 
23 SELLERS, supra note 16. 
24 Id. 
25 See Provisions of Military Manuals of Australia, China, Germany, Netherlands etc., in Henckaerts and Doswald-

Beck (eds), Customary International Humanitarian Law, Vol II: Practice, ICRC, (Cambridge Press, 2005), para 

1585-1617. 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
2301 International Journal of Law Management & Humanities [Vol. 4 Iss 2; 2296] 

© 2021. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

mental identity and a breach of fundamental rights to life, liberty and dignity.26 It has been 

observed that victims of this group of crimes, when committed during armed conflicts as an 

expression of violence include not only women and girls but also men and boys of different 

age groups. While females are more vulnerable, where sexual violence is used to establish 

domination, even males are not spared.27 Factors that determine the profile of victims include 

their gender, age, race, nationality, religion, ethnic identity and socio-economic status. As far 

as perpetrators are concerned, their own motivation, age, social conditioning, opportunity, 

accountability and sexual orientation determine the nature of offences committed.28  

The Rome Statute of the International Criminal Court (‘The Statute’) has been a revolutionary 

development to adopt a gender-neutral legislature for sexual and gender-based crimes. 

Alongside the Statute, the ICC has introduced a comprehensive Policy Paper on Sexual and 

Gender-Based Crimes.29 The Statute provides for penal legislation for punishing the 

perpetrator for committing any form of sexual and gender-based crime.30 The Statute has 

accorded greater importance to the nature of offence, rather than to the gender of the offender 

and victim, to recognise sexual and gender-based crimes in a gender-neutral environment.  

The Statute has broadly categorised international crimes into the following headings: genocide, 

crimes against humanity, war crime and crimes of aggression.31 Sexual and gender-based 

crimes have been recognized to have been committed under all the different headings used to 

categorise international crimes, based on the circumstances in which they occurred. Firstly, 

Article 7(1)(g) of the Statute identifies sexual violence as a crime against humanity.32 Secondly, 

sexual violence when committed during an International Armed Conflict is considered a war 

crime under Article 8(2)(b)(xxii).33 Lastly, when sexual violence is undertaken during a Non-

International Armed Conflict, it is seen as a war crime that is punishable under Article 

8(e)(vi).34 All three articles refer to a common list of actions that fall within the description of 

crimes of sexual violence, such as rape, sexual slavery, enforced prostitution, forced pregnancy, 

 
26 International Covenant on Civil and Political Rights (1966), Preamble; art. 2, 6, 7, 9; Convention on the 

Elimination of all forms of Discrimination against Women (1979). 
27 International Commission of Jurists, ‘Sexual and Gender Based Violence, Fair Trial Rights and the Rights of 

Victims- Challenges in Using Law and Justice Systems Faced by Women Human Rights Defenders’ (Nov 2015) 

ICJ Reflection Paper. (07 May 2020) https://www.refworld.org/pdfid/57ee7f724.pdf. 
28 Id.  
29 Office of the Prosecutor (OTP), ‘Policy Paper on Sexual and Gender-Based Crimes’ (June 2014). (04 May 

2020) https://www.icc-cpi.int/iccdocs/otp/OTP-Policy-Paper-on-Sexual-and-Gender-Based-Crimes--June-2014. 

pdf . 
30 Rome Statute of International Criminal Court (‘The Statute’) (1998), art. 7(1)(g), art. 8(2)(b)(xxii), art. 

8(2)(e)(vi). 
31 The Statute, art. 6, 7, 8, 9 respectively.  
32 The Statute, art 7(1)(g). 
33 The Statute, art 8(2)(b)(xxii). 
34 The Statute, art 8(e)(vi). 
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enforced sterilization, or any other form of sexual violence.35 

While there are provisions for bringing the perpetrators of such crimes to justice, there are other 

provisions for providing protection and support to victims and witnesses of such sexual 

violence in the interest of justice. The subsequent sections of the paper shall elaborate on the 

existing provisions of the ICC to provide protection and safekeeping for victims and witnesses, 

especially those who have faced, suffered or witnessed a sexual or gender-based violence.  

IV. WHO IS A VICTIM AND A WITNESS? 

The definition of the word ‘victim’ has evolved over time. On one hand, the ad hoc tribunals, 

International Criminal Tribunal for the former Yugoslavia (ICTY)36 and the International 

Criminal Tribunal for Rwanda (ICTR), originally, did not have any form of victim participation 

rights and decided to adopt a broad interpretation of the word ‘victim’.37  

On the other hand, the Statute of the ICC has defined the word ‘victim’ in a narrower context. 

The definition traces its roots to the United Nations Victims Declaration of 1985, which is 

aimed at enhancing victim participation, protection and reparation.38 A Victim is any ‘natural 

persons who have suffered harm as a result of the commission of any crime within the 

jurisdiction of the Court’ and/or an ‘organisation or institution that have sustained direct harm 

to any of their property that is dedicated to religion, education, art or science or charitable 

purposes, and to their historic monuments, hospitals and other places and objects for 

humanitarian purposes’.39  

Therefore, a Victim is, firstly, a natural or artificial person (who may be dead or alive), 

secondly, who suffers harm in terms of material, physical, psychological or emotional facts, 

thirdly, that such harm is faced and suffered personally by the claimant. A mere impersonal or 

collective harm on account for impairment of rights does not qualify one for participation as a 

victim to a proceeding.40 

The other party who acts as an important actor in the proceeding are the witnesses. A ‘witness’ 

can be defined as a person who is called upon by either the Prosecution or the Defence, to 

testify before the Court of Law.41 In the ICC, The Office of the Prosecutor (OTP), the Defence 

 
35 The Statute, art. 7(1)(g), 8(2)(b)(xxii), 8(e)(vi) 
36 For example, See ICTY Rule of Procedure and Evidence (1997), rule 2(A). 
37 CRYER, supra note 13, at, 447. 
38 Silvia Gurmendi, Definition of Victims and General Principle in (Lee Eds.), ELEMENTS AND RULES, 427-

434. 
39 International Criminal Court Rule of Procedure and Evidence, rule 85. 
40 CRYER, supra note 13, at, 448. 
41 Supra note 7. 
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or the victim can request for the participation and testimony of an expert, victim, or any other 

person who has witnessed a crime.42 

There are various reasons for which a witness is presented before a Court of Law. In the context 

of the ICC, a witness can be presented as any one of the following four types of witnesses: - 

Firstly, as a fact witnesses, who has personal knowledge of the crime in question. Secondly, as 

an insider witnesses, who is considered to have been a part of the operation of the perpetrator 

and therefore has a direct connection to the perpetrator. Thirdly, as an expert witness, who is 

an expert in a specific subject matter such as forensic sciences or forensic pathology, to offer 

opinion on the subject matter being discussed before the Court. Lastly, as an overall witness 

who helps to establish the major facts regarding a conflict that has occurred. They are regarded 

disinterested and neutral third parties to the said proceeding and can be Professors or 

representative of Non-Governmental Organisations.43 Therefore, a witness is an individual who 

is called upon by the OTP, the Defence or the victim to help by delivering testimony regarding 

the crime in question, in the Court of Law.  

V. PROVISIONS OF THE ROME STATUTE FOR PROTECTING INTEREST OF THE 

VICTIMS AND WITNESSES 

(A) Introduction 

Unlike their predecessors namely ICTY and ICTR, the drafters of the Statute for the ICC have 

consistently provided references to various legal provisions that can be put in place to provide 

protection and support to victims and witnesses.44 One essential role of the ICC is to provide 

justice, protection and support to the victims of different forms of international crimes such as 

war crimes and crimes against humanity. In order to do so effectively the ICC has to also protect 

witnesses.  

Article 64 of the Statute requires the ICC to respect the rights of the accused and to give due 

regards to the provisions of the Statute that provide protection to the victims and witnesses.45 

The Statute further emphasises on the need to administer justice keeping in mind the interest 

of the victim. Judges of the ICC, may request all parties to the conflict to offer an elaborate 

understanding of the facts of the case along with substantial evidence in the interest of justice.46 

This helps the Court to acknowledge details pertinent to the case, which in turn leads to 

 
42 Supra note 5, part VI, para 81.  
43 ICC, Witnesses. (15 May 2020) https://www.icc-cpi.int/about/witnesses. 
44 For example, The Statute, art. 36, art. 66 etc. 
45 The Statute, art 64.  
46 The Statute, art 64. 
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identification and cognizance of the wrongful act. Additionally, the Statute subtly emphasis on 

electing Judges who, in addition to being legal experts in their field, are well-versed with 

knowledge of violence against women and children.47  

(B) International Criminal Court Provisions 

The Statute provides for the participation of the victims and witnesses in various different 

stages of the legal proceedings before the ICC.48 The Statute states that while the victims and 

witnesses are part of the proceeding, appropriate measures need to be taken to ensure that 

effective investigation and prosecution of any crime taking place within the jurisdiction of the 

Court.49 Special emphasis has been placed on crimes that involve sexual violence, gender-

based crimes or violence against children50  

Article 68(1) of the Statute requires the Court to take ‘appropriate measures’ to provide 

protection and ensure that physical safety, psychological well-being, dignity and privacy of 

victims and witnesses.51 To make sure no discrimination happens, the ICC is required to take 

into account all relevant factors regarding the victim and witnesses, such as their sex, gender 

and race as well as the nature of the crime.52 

In addition to the Statute, the Rules of Procedure and Evidence53(RPE) of the ICC and the 

Regulation of the Court54 (RC) have been put in place to ensure that victims and witnesses of 

sexual and gender-based crimes are protected before, during and after the legal proceeding is 

over. The RPE and the RC are supplementary to the Statute, and therefore go hand in hand 

while providing protection for the victims and witnesses. To gain an elaborate understanding 

of the protective provisions, the following rules and regulations should be read along with 

Article 64 of the Statute.55 

The RPE of the ICC has clearly spelt out the manner in which a victim and witness is required 

to be involved during the investigation process and the trial proceedings. Firstly, Rule 112(4) 

 
47 The Statute, art 36. 
48 Supra note 7. 
49 The Statute, Preamble; art. 54(1)(b). 
50 Id. 
51 The Statute, art. 68(1). 
52 Cate Steains, Gender Issues in THE INTERNATIONAL CRIMINAL COURT: THE MAKING OF THE 

ROME STATUTE: ISSUES, NEGOTIATIONS, RESULTS 387 (Lee Eds., 1999). 
53 ICC, ‘Rule of Procedure and Evidence’ (2002) https://www.icc-cpi.int/iccdocs/pids/legal-texts/rulesproceduree 

videnceeng.pdf. 
54 ICC, Regulations of the Court (2004) https://www.icc-cpi.int/NR/rdonlyres/B920AD62-DF49-4010-8907-

E0D8CC61EBA4/277527/Regulations_of_the_Court_170604EN.pdf. 
55 David Donat-Cattin, Article 68: Protection of Victims and Witnesses and Their Participation in the Proceedings 

in Christopher Hall rev., COMMENTARY ON THE ROME STATUTE OF THE INTERNATIONAL 

CRIMINAL COURT: OBSERVER’S NOTES 1275, 1281 (2 Eds., 2008). 
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refers to the recording of the questioning of the victim and witnesses. It permits the use of 

audio-video recording of the interview, which in turn aims to avoid re-traumatisation of the 

victims of such violence by compelling them to recount events in public.56 Secondly, provisions 

have been made to expunge the identity of the victim or the witnesses from the  public records 

and to permit presentation of testimonies by electronic or other special means including 

alteration of pictures or voice, use of audio-video technology, exclusive use of sound media, 

use of a pseudonym, and proceedings conducted in camera.57 Lastly, special measures may be 

put in place to facilitate the recording of testimony of a traumatised victim or witness by 

involving the participation of a lawyer, legal representative, psychologist or family member 

during the proceedings.58 Rule 88(4) specifies the role of the Judges in controlling the manner 

of questioning of a victim or witness in order to avoid any form of harassment or intimidating. 

The RC of the ICC has mentioned the following forms of regulations which are required to be 

put in place to ensure that the ICC is able to make sure the victims and the witnesses are 

protected during its legal proceedings. The RC has made provisions to ensure that sensitive 

information in any form of audio or video-recording is protected.59 In any case, where 

additional protection and special  measures need to be taken for the protection of the victims 

and witnesses, the Victim and Witnesses Unit (VWU) may approach the Court for the same.60 

The Regulation has given an exhaustive list of various applications and forms of protective 

measures that can be put in place.61 An attempt has also been made to avoid any form of mis-

information and mis-direction of court proceedings by restricting the access to news and 

contacts outside the Court.62  

The Registry has an important role to perform in the process of identifying and allowing victim 

and witness participation.63 The RC of the ICC along with the Statute specifies the role of the 

Registry of the ICC while addressing international crimes that involve sexual and gender-based 

crimes. The Registry is required to make sure that the witnesses are able to testify without 

suffering any form of harm or trauma.64 They are to make sure that carious protective measures 

are put in place, in pursuit of Rule 87 of the RPE. Such measures can include various steps 

 
56 Hakan Friman, Investigation and Prosecution in THE INTERNATIONAL CRIMINAL COURT: ELEMENTS 

OF CRIMES AND RULES OF PROCEDURE AND EVIDENCE 493, 514-515 (Lee Eds., 2001). 
57 The Rule of Procedure and Evidence for the International Criminal Court (‘The RPE’) (2002), rule 87. 
58 The RPE, rule 88. 
59 The Regulation of the Court (‘The RC’) (2004), reg. 21. 
60 The RC, reg. 41. 
61 The RC, reg. 42. 
62 The RC, reg. 101. 
63 The Statute, art 43. 
64 The RC, reg. 79. 
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such as the use of pseudonyms, facial and voice distortion, private sessions, closed sessions, 

video-conferencing, expunction from the public record of the person’s identity and any 

combination of protective measures that are technically feasible.65 

Additionally, Article 64 of the Statute requires the Court to pay due regards to the aspects 

concerning the protection of the victim and witnesses. It may be noted that Article 68(2) of the 

Statute is an exception to the standing principle of public hearing which is provided for under 

Article 67 of the Statute.66 This has been done to protect the victims, witnesses as well as the 

accused by conducting the proceedings in camera, along with electronic presentation of 

evidence.  

Therefore, it can be concluded that the drafters of the ICC responded to requirements that were 

specifically mentioned in the ICTY’s decision for the protection of victims and witnesses in a 

sexual and gender-based crime legal proceeding by drawing up relevant provisions in the 

Statute, the RPE and the RC.67  

(C) Various ICC offices that work for the Victim and Witnesses 

The ICC has numerous bodies that have been put in place to make sure that the victims and the 

witnesses are vetted well and protected while participating in proceedings at the ICC.68 The 

Registry, the Victim and Witness Unit of the ICC (VWU) are a few bodies within the Offices 

of the ICC that work to help looking into the interest and protection of the victims and witnesses 

of any form of international crimes.  

The Statute was adopted with a goal to end impunity at an international level against 

international crimes.  To ensure this, international cooperation amongst the State Parties, Non-

State Parties, Non-Governmental Organisations is required. When an international crime is 

committed, there is a need to include the victims and witnesses of such international crime to 

help fight against impunity. To do so, without any form of threat to life and negative impact on 

the legal proceeding of the case, the Statute, under Article 43(6), established the Victim and 

Witness unit (VWU). The VWU is set up to address grievances and protection requests of the 

victims and witnesses for the legal proceeding. The VWU is directed to individually address 

every individual and their concerns. Creating such a unit has helped inculcate a sense of 

cooperation amongst the victims, witnesses and the various legal bodies that are involved in 

 
65 The RC, reg. 94. 
66 The Statute, art. 67 (Article 67 states the Rights of an accused who is brought before the ICC). 
67 Prosecution v. Dusko Tadic aka Dule, ‘Decision on the Prosecutor’s Motion requesting Protective Measures for 

Victims and Witnesses’ (1995) IT-94-1, at B, para 45-52. (16 May 2020) https://www.icty.org/x/cases/ 

tadic/tdec/en/100895pm.htm. 
68 ICC, Victims. (17 May 2020) https://www.icc-cpi.int/about/victims. 
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the legal proceedings.  

The VWU is set up to help provide for protection and to put in place security arrangements, to 

assist the victims and witnesses of an international crime. It may also provide protection and 

security to any other party who may seem disposed to a threat to their life. They are also 

responsible to provide training to appropriate investigative and legal bodies while dealing with 

sensitive cases such as the sexual and gender-based crimes.69  

In addition to Article 43(6) which establishes the VWU, Article 68 specifies the various 

parameters of victim participation in the proceedings. In terms of providing reparation and 

compensation to the victims for the harm caused to them, the Statute under Article 79, 

establishes the Trust funds for the Victims.  It is the first ever trust fund which has been 

established at an international level. This was an initiative to ensure that victims of an 

international crime are able to gain reparations for the harm and damage suffered by this. This 

is in terms with the principle of reparations. The Rule of Procedure and Evidence for the ICC 

has elaborated further on the requirements for establishing and maintaining the above-

mentioned bodies, for the betterment of the victims and witnesses.  

After one applies to the ICC for being accepted as a participant in the Court proceeding, the 

Registry is responsible to make sure the appropriate victim and witness is agreed upon by both 

the parities to participate in the proceedings. After being duly recognised, the Office of the 

Public Counsel for the Victims can help provide legal representation to such selected victims. 

They are an independent body that helps to arrange representation for the victims during the 

proceedings in the ICC.70  

The Uganda Case is a notable example to showcase the working of the OTP while conducting 

investigation in Uganda.  

VI. STEPS FOR EFFECTIVE INVOLVEMENT OF VICTIMS AND WITNESSES 

It is academically interesting to study the overall strategy adopted by the ICC to co-ordinate 

separate investigations for different aspects of the Lubanga, Ntaganda or Bemba cases.71 The 

Uganda Case presents the good example of a well-planned OTP investigation into sexual and 

gender-based crimes. During various steps through which the investigation proceeded, it was 

ensured that victims and witnesses are able to provide valuable assistance to the OTP, the 

 
69 Coalition for International Criminal Court, Victims and Witnesses background. (18 May 2020) 

http://iccnow.org/?mod=victimsbackground. 
70 Supra note 68. 
71 Diane Lupig, Investigation and Prosecution of Sexual and Gender-based Crimes before the International 

Criminal Court 17(2) J of Gender, Social Policy and the Law (2009). 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
2308 International Journal of Law Management & Humanities [Vol. 4 Iss 2; 2296] 

© 2021. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

defence and the ICC.  

Different strategies were used by the OTP at every step of the investigation of the Uganda 

Cases. The means used to carry out investigation was kept flexible and modified as per 

requirements to ensure that the victims and witnesses were not only able to fully participate in 

the process, but could also be protected while officially participating in the Court 

proceedings.72  

In the pre-investigative stage, the OTP decided to analyse the different categories into which 

the crimes committed in Uganda could be places. The OTP strategized to gain a cumulative 

understanding of the crimes committed, which would in turn represent the entire criminality 

and the modes of victimisation. They decided to prioritise the sexual and gender-based crimes 

while carrying out their investigating.73 

 The OTP established a Gender and Children’s Unit (GCU) to help have a better and 

constructive interview process for the victims and witnesses. The GCU was made responsible 

for handling all investigation and interviews in relation to any sexual or gender-based crimes.74 

Mandatory training was given to both male and female investigators of the OTP and the GCU 

so as to make them sensitive towards the correct approach to be adapted while interviewing 

victims, in view of the nature of the crimes committed against them.  This ensured better co-

operation by the victims and helped improve the quality and quantity of material evidence 

gathered.75  

The witnesses of sexual and gender-based crimes were selected by the Registry, after the OTP 

had fully complied a list of the information that could be offered by carefully selected 

witnesses. The witnesses were categorised into being either overall or insider witnesses. They 

were assessed in relation to the veracity and depth of information that had been gathered by the 

OTP. Additionally, the information was used to see if a chain of events could be stabled by the 

witnesses’ testimony.76 The aim of such extensive involvement of witnesses was to form a 

linkage between the statements of the witnesses, the chain of events and available evidences. 

In doing so, the OTP put out a standardised question list, which would help in making an 

 
72 Prosecutor v. Kony et al., (Warrant of Arrest for Joseph Kony) ICC-02/04-01/05 (27 Sept 2005).  
73 See the Office of the Prosecutor for the ICC, ‘Report on Prosecution Strategy’ (14 Sept 2006), para 5, 7. 

https://www.icc-cpi.int/Pages/item.aspx?name=otp-rep-strategy-2006. 
74 Fatao Bensouda, Gender and Sexual Violence Under the Rome Statute in Emmanuel Decaux et al. (eds), FROM 

HUMAN RIGHTS TO INTERNATIONAL CRIMINAL LAW: STUDIES IN HONOR OF AN AFRICAN 

JURIST, THE LATE JUDGE LAITY KAMA 413-414 (2007). 
75 Id., 414. 
76 LUPIG, supra note 71.  
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objective assessment of the value of the testimony provided by the witnesses in question.77 

The OTP encountered several difficulties while interacting with the victims and witnesses of 

these sexual and gender-based crimes. There were language barriers and the terminologies of 

specific acts were lost in translation. Some victims and witnesses were afraid to participate due 

to their fear of a threat to their lives. These difficulties were overcome by using the methods of 

interviewing that has been described earlier and by providing victims and witnesses protection 

as provided for in the Statute.78 

This case highlights the advantages of having a strategic approach towards investigation of 

such cases on the one hand, and the beneficial effect of a scientist method of victim and witness 

interview together with a system to provide them protection on the other. This approach 

ensured that all essential evidences and testimony was made available to the ICC and helped 

provide justice to the victims.   

VII. CHALLENGES, OBSERVATION AND SUGGESTION: INTERNATIONAL CRIMINAL 

COURT AND THE ROME STATUTE 

While the Statute has been explicit while providing for the protection of victims and witnesses 

of international crimes, it has also mentioned that sexual and gender-based crimes are handled 

in a specially manner while the case is referred to the ICC. Nevertheless, certain limitations 

still exist in the current provisions. A few pertinent observations and suggestions to address 

these issues are below:  

Firstly, there are severe limitations in the scope of ‘sexual violence’ that is accepted as a crime 

by the ICC. The Statute has made a very narrow interpretation of acts that qualify as sexual-

based crimes. For example, in the Bemba Case, the ICC made a very strict interpretation of 

what in its opinion constitute rape.79 It stated that the act of rape is considered to have been 

committed only when the material requirement such as the invasion of the body consisting of 

penetration of anywhere with a sexual organ, or anal or genital penetration with an object or 

other body part has been fulfilled. This restricted and narrow approach has led to the exclusion 

of numerous victims, who have suffered sexual violence that does not match the description 

rape that has been described above.  As a result, the ICC has denied justice to a number of 

victims, despite their suffering. This narrow interpretation of what constitutes sexual violence 

 
77 LUPIG, supra note 71. 
78 LUPIG, supra note 72. 
79 Prosecutor v. Jean -Pierre Bemba Gomba, (‘Bemba Case’) (Situation in the Central African Republic in the 

Case of the Prosecutor v. Jean -Pierre Bemba Gomba) ICC-01/05-01/08 (12 July 2018) https://www.icc-

cpi.int/CourtRecords/CR2018_03679.PDF. 
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is not in sync with contemporary laws regarding sexual violence in various domestic legal 

systems.80  

Therefore, there is a need to revise the definition of sexual offences to broaden the scope of 

punishable acts. Periodic review of corresponding laws in domestic legal systems of countries 

that comes within the jurisdiction of ICC should be carried out so that necessary amendments 

can be made in Statutes followed by ICC. Therefore, judicial interpretation of ICC can become 

at par with domestic judicial pronouncements. This will also widen acceptability for ruling of 

ICC in cases of sexual violence at the International level.  

Secondly, non-recognition by ICC of numerous cases of sexual violence, merely on the grounds 

that they do not fall within the very narrow definition accepted by the Court for such offences, 

results in denial of justice to a large number of victims who cannot approach any domestic 

court, therefore non-recognition of numerous cases of sexual and gender-based violence that 

should fall within the purview of the Court’s legal proceeding leads to discrimination against 

victims. This may also lead to a situation where the ICC fails to establish accountability of 

perpetrators. This might in turn leads to loss of confidence in ICC and reduce cooperation with 

the International Legal and investigation mechanism.81  

As stated earlier, there is a need to adopt a broader interpretation of the scope of sexual and 

gender-based crimes that will help provide justice to a larger number of victims. However, for 

better administration of justice, during the application procedure, categorisation of the different 

crimes that have been committed under the pretext of sexual and gender-based crime maybe 

carried out.  

Thirdly, the ICC faces an issue of funding. It is noted that while United States has refused to 

sign the ICC Statute, other wealthy nations who have signed the Statute such as France, 

Germany and the UK.82 However, with an increase in cases and restrictions in monetary 

resources, the performance of the OTP, The Registry and various other offices might suffer. 

There is a lack of adequate human resources and this affects the amount of work and protection 

that can be provided to victims and witnesses. This may in turn restrict the scope of 

investigations and affect the quality of evidence produced before ICC by the prosecution.   

 
80 Marie-Alice D’Aoust, Sexual and Gender-Based Violence in International Criminal Law: A Feminist 

Assessment of the Bemba Case 17 Int’l Crim L Rev 208, 217 (2017). 
81 Fionnuala iń Aoláin, Gendered Harms and their Interface with International Criminal Law 16 (4) Int’l Feminist 

J of Politics 622, 625-626 (2014). Also See Ashley Boyes, The Victim’s Court? Sexual & Gender-Based Violence 

at the ICC (3 Sept 2017). (15 May 2020) INTLAWGRRLS https://ilg2.org/2017/09/03/the-victims-court-sexual-

gender-based-violence-at-the-icc/#_ftn4. 
82 ICC, The Parties to the Rome Statute. (17 May 2020) https://asp.icc-cpi.int/en_menus/asp/states%20parties/p 

ages/the%20states%20parties%20to%20the%20rome%20statute.aspx. 
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More States need to be urged to become signatories to the Statute. This will increase the 

funding and thereby support adequate provisioning of human resources. In order to improve 

the quality of investigations, specialised training programmes can be introduced with extra 

emphasis on workup of sexual and gender-based crimes.  

Fourthly, there is a need for cooperation of the States, Non-Governmental Organisations and 

civil society. The ICC is an institution that does not have its own police forces for enforcement 

of its judgements and providing protection to the victims and witnesses. There is a need for 

institutional capacity building at national and international level for providing protection to the 

victims and witnesses. Better international co-operation based on a broad consensus on a 

general approach to prosecution of cases of gender-based crimes will enhance the quality of 

justice given to victims.  

Fifthly, at this point it is important to emphasis the role of the civil society in rehabilitation of 

victims. Active involvement of influential entities within a society can ensure adequate 

protection and well-being of the victims and safety of witnesses in sexual and gender-based 

crimes.  

It is suggested that greater awareness of system of legal justice available at the International 

level needs to be created in civil society. NGO’s can form a vital bridge between victims and 

the ICC in cases that fall within its jurisdiction. This is a need to develop a mechanism that can 

work in areas where civil society has collapsed due to involvement of Non-State Actors in 

armed conflict. These are the areas where victims and witnesses are most vulnerable and 

provisions for relocating them to safer places while their case is being considered by the ICC 

need to be created.  

Lastly, there is a need to standardise quality of evidence collection at the domestic level, to 

achieve the minimum acceptable standard acceptable by ICC. Since protocols for collection of 

physical evidence from victims and their forensic workup vary widely from one region to 

another, there is a need to adopt a universal approach to evidence collection and processing to 

be useful for ICC legal proceedings. Lack of standardisation in medical examination and 

documentation of victims also affects the final judicial outcome in some cases. Therefore, 

universal protocols for processing victims should be propagated and followed by all member 

States for both domestic as well as international cases related to sexual and gender-based 

crimes therefore, it is suggested that a standardized framework is created for physical and trace 

evidence collection in cases of sexual violence cases. Guidelines for proper examination of 

victims and trace evidence collection from their bodies should be formulated. These should 
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cater to such offences especially when they are committed during an armed conflict of 

international or national nature. Articular care must be taken to keep the chain of custody intact 

and preserve records, so that they can be produced subsequently before the ICC or form the 

basis for further investigation that might be required in a particular case.  

VIII. CONCLUSION 

The International Criminal Court and the Rome Statute of the International Criminal Court 

have adopted a progressive approach while recognising crimes of a sexual and gender-based 

nature at an international level. The Statute has created accountability which is required to be 

established for such crimes in the interests of justice at the International Level. It has presented 

itself as a gender-neutral provision which can be made applicable for situation where war 

crimes and crimes against humanity have been committed. This Statute increase the 

effectiveness of legal provisions that are available to deal with such crimes, in comparison to 

existing mechanism including ICTY and ICTR.  

The Drafters of the Statute have accorded due importance to the Tadic decision regarding the 

victims and witnesses of sexual and gender-based crimes. While the drafters have not 

mentioned exhaustively what all acts may be considered as sexual violence or a gender-based 

crime, it allows the ICC to adopt a broader application of the Law. This can in turn lead to 

greater accountability being established for such offences at an international level.   

The Statute has suggested various means by which the victims and the witnesses of sexual and 

gender-based crimes can be protected, during the investigation period, trial period and 

thereafter even after the end of the proceedings. However, certain discrepancies can be noted 

in the applicable of the law, due to a narrower interpretation of acts qualifying for prosecution 

as sexual violence. Therefore, it has been suggested that domestic and international judicial 

cooperation should be put in place to overcome any shortcomings in the existing system. This 

will result in enforcing better accountability and provide effective recognition and dispensation 

of justice. This will be in the interest of the victims and the witnesses of sexual and gender-

based crimes. 
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