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Voluntary Arbitration of Industrial Disputes 

and the Curious Case of Class-Action 

Arbitration 
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ABSTRACT 

As arbitration becomes one of the most universally accepted forms of alternative dispute 

resolution in commercial disputes, it is worthwhile to look at the pros and cons of using 

arbitration to also resolve labour law and industrial disputes in India. This paper looks at 

the various methods of dispute resolution available to the parties to a labour law dispute 

under the 1947 Industrial Disputes Act with a concentration on voluntary arbitration under 

Section 10A of the act. It then looks at the principles of not just arbitration but also class 

action arbitration as espoused by various judicial pronouncements in the United States to 

make a case for class action arbitration being a valuable option to look at for quick and 

efficacious resolution of disputes in industrial setups. 

 

I. INTRODUCTION 

As the Indian economy shifts from a largely agrarian one to a more manufacturing-oriented 

economy, labour law and industrial disputes become more important. The Industrial Disputes 

Act, 1947 (“the Act”) lays down multiple levels and forums for the adjudication of disputes. 

One of these many forums is that of voluntary arbitration under Section 10A of the Act. It 

provides an option to the parties to refer their dispute to an arbitral tribunal for adjudication. 

Interestingly, while the Arbitration Act of 1940 pre-dates the 1947 Act, its application has been 

categorically excluded by sub-section 5 of Section 10A. However, trade unions arbitrating 

disputes against their employer, is one of the earliest and few instances of pseudo-class action 

arbitrations to be practised. 

This short research paper tends to delve deeper into the practice of arbitration as a forum of 

industrial dispute resolution and has been divided into four chapters. The first chapter looks at 

the existing plethora of options that employers and employees have for dispute resolution under 

the Act. The second chapter shall focus on voluntary arbitration under Section 10A (“10A 

 
1 Author is a student at Jindal Global Law School, India. 
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arbitration”) and the problems that it has faced in its uniform interpretation and application 

and the major principles which govern a 10A arbitration. Further, the concept of class action 

arbitration shall be introduced and its application as an efficient mode of dispute resolution 

shall be analysed, in the third chapter. This analysis will include glancing over the comparative 

benefits and concerns with the process of class-action arbitration. The last chapter shall make 

recommendations and conclude the thoughts of the author about the viability of class action 

arbitration in resolving industrial disputes in India. 

II. DISPUTE RESOLUTION UNDER THE ACT 
As discussed above, the Act lays down multiple alternative dispute resolution (“ADR”) forums 

for the resolution of industrial disputes. Section 32 provides for the constitution of a Works 

Committee in an industrial establishment with one hundred or more workers are employed 

upon the order of an appropriate government. This committee includes representatives of the 

workmen and the employer and facilitates direct negotiation between the two parties. However, 

it can only make recommendations and cannot bind the union.3  

Section 44 of the Act provides for the appointment of Conciliation officers by the appropriate 

government for mediating and promoting the settlement of industrial disputes. It is important 

to note that this section was a part of the original act of 1947 and hence makes the error of 

using conciliation interchangeably with mediation; however, they have since developed into 

different process of ADR. There powers and procedures to follow are given in Section 115 and 

their duties in Section 126. Section 5 sets up a Board of Conciliation with an odd number of 

members; equal representation of both parties and chaired by an independent person.7 Courts 

of Inquiry can also be setup under Section 6 on a temporary basis for investigation into an 

industrial dispute.8 

Apart from these informal and non-adversarial forms of dispute resolution, the Act also 

provides for the establishment of Labour Courts9 and Industrial Tribunals10. These are more 

formal forms of dispute resolution and are quasi-judicial in nature. The jurisdiction of labour 

courts extends to matters enlisted in the Second Schedule11 of the Act while that of the 

 
2 Industrial Disputes Act, 1947, Act No. 14, Acts of Parliament, 1947 (India) 
3 Kemp and Co. Ltd. vs. Their Workmen (1955) IILLJ 48 (India). 
4 supra note 3. 
5 id.  
6 id. 
7 id. 
8 id 
9 id Section 7.  
10 id Section 7A and Section 7B. 
11 id. 
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Industrial Tribunals extends to matters in both the Second and Third Schedule12 and it is 

incumbent upon the referring authority which mode of appropriate dispute resolution, it 

chooses13. The final forum for dispute resolution is that of voluntary arbitration, which was 

added as Section 10A via an amendment to the main act in 1956. This will be the focus of our 

inquiry in this paper, however, it is also important to understand all the other available ADR 

and quasi-judicial mechanisms to understand whether arbitration should be preferred or not. 

III. VOLUNTARY ARBITRATION UNDER SECTION 10A 
Section 10A of the Act gives parties the option of entering into agreement for voluntarily 

referring their disputes to arbitration before it has been referred by the government to the 

Labour Court or Industrial Tribunals14. The section instructs for there to be an odd number of 

arbitrators, and the appointment of an umpire in the case of an even number mentioned in the 

agreement.15 The agreement to arbitrate has to be forwarded to the appropriate government, 

which shall ensure its publication in the Official Gazette within one month of receiving it16. 

The government shall also ensure that those who are not parties to the agreement but are 

concerned with the dispute get an opportunity to present their case before the arbitral tribunal 

and a notification to the same effect has to be issued.17The arbitrators have to investigate and 

submit an award to the appropriate government.18 Where a notification under Section 3A has 

been issued to all parties, the government can prohibit the continuance of strikes/ lock-outs 

which might have existed.19 The section also categorically excludes the application of the 

Arbitration Act of 1940 which has since been replaced by the Arbitration and Conciliation Act 

of 1996. 

One of the first challenges that this process faced was of interpreting whether 10A arbitration 

was statutory in nature on not. This was important for understanding whether such an award 

could be challenged in a higher court or not. Since, the application of the Arbitration Act which 

normally provided for the process and requirement for setting aside of an award had been 

excluded, the only remedy was to go to the High Courts or the Supreme Court via Articles 226 

and 136 respectively. The Supreme Court of India in the case of Engg. Mazdoor Sabha v. Hind 

 
12 id. 
13 id Section 10.  
14 id Section 10A (1). 
15 id Section 10A (1A). 
16 id Section 10A (3). 
17 id Section 10A (3A). 
18 id Section 10A (4). 
19 id Section 10A (4A). 
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Cycles Ltd.20 observed that an arbitral tribunal setup under 10A arbitrations were statutory. It 

held that the decision of such an arbitrator was a quasi-judicial decision and open to judicial 

review by the Supreme Court under Article 136. It also clarified that it is open to the writ 

jurisdiction of the High Court under Article 226 and that these arbitrations were different in 

nature than those adjudicated upon by private arbitrators. This understanding was further 

expanded by the decision of the apex court in the case of Rohtas Industries Ltd. v. Rohtas 

Industries Staff Union21. The court specifically noted that since 10A arbitrations had the power 

to bind even non-parties, it was amenable to the jurisdiction of the High Courts under Article 

227, as these tribunals formed an extension of the sovereign justice system. 

The Supreme Court through its various decisions has opined that while the arbitration 

legislation might not be applicable to the arbitration under the Act, there are some important 

provisions that have to be adhered with and are indispensable. The arbitral tribunal, in its award 

cannot go beyond the strict boundaries of reference and doing so would render the award illegal 

and not binding.22 The award also has to be in consonance with the existing laws of the 

legislature and the Supreme Court and hence any award to the contrary would also be invalid.23 

The arbitration agreement has to be published for the information of all workmen and failure 

to do so would be fatal to the award.24 The Bombay High Court also held that the remedies 

under Section 10 and 10A are alternative to each other. Hence, where an agreement to arbitrate 

has been entered into, the government cannot refer the same to any of the authorities mentioned 

in Section 10 of the Act.25 

IV. CLASS-ACTION ARBITRATION IN INDUSTRIAL DISPUTE SETTLEMENT 
The concept of class action arbitration first found place in the United States justice system. The 

rules for class certification in arbitrations have been modelled after Rule 23 of the Federal 

Rules of Civil Procedure (“FRCP”)26, and the arbitral award emanating out of those institutions 

often rely heavily on relevant case laws in their reasoning. In order to certify a class, the arbitral 

tribunal must find that the elements of Rule 23(a) have been satisfied. These are:  

i. Numerosity27 

 
20 (1963) Supp 1 SCR 625 (India). 
21 (1976) 2 SCC 82 (India). 
22 Union of India v. Santiram Ghosh (1989) Supp 1 SCC 68 (India). 
23 N.S. Giri v. Corporation of City of Mangalore (1999) 4 SCC 697 (India). Also see, Gujarat Steel Tubes Ltd. v. 

Gujarat Steel Tubes Mazdoor Sabha (1980) 2 SCC 593 (India). 
24 Karnal Leather Karamchari Sangathan (Regd.) v Liberty Footwear Company (Regd.) (1989) 4 SCC 448 (India). 
25 General Manager, Western Coalfields Ltd. v. Sumit Mullick (2012) SCC OnLine Bom 1440 (India). 
26 William H. Baker, Class Action Arbitration, Cardozo Journal of Dispute Resolution Volume 10, 353. 
27 see Ansoumana v. Gristede’s Operating Corp., 201 F.R.D. 81, 85 (S.D.N.Y. 2001) and Charrons v. Pinnacle 

Grp. NY LLC, 269 F.R.D. 221, 230 (S.D.N.Y. 2010). 
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ii. Commonality28 

iii. Typicality29 

iv. Adequacy of class representative(s)30 

v. Adequacy of claimant(s)’ counsel31.  

In addition to these above-mentioned requirements, the arbitral institution rules have a sixth 

requirement, namely, that the arbitration agreements signed by each member of the class are 

substantially similar to that signed by the class representative.32 Most arbitrations take place 

between employers and workmen. Section 10A however neither allows nor prohibits a class of 

workmen, similarly placed and victimised from engaging in class action arbitration. Often, this 

is covered by the trade union, which, on behalf of its member workers sues the employer. 

However, for this to be the case, a majority of the members of the trade union need to complain. 

This puts people who don’t form the majority but are being disadvantaged by the policies of 

the employer, in a rough spot and leaves them remediless, since individual disputes are only 

rarely referred by governments to the courts or tribunals. 

The potential obstacle to the recognition and enforcement of class arbitral awards made 

internationally under the New York Convention, 1958 concerns its very applicability. Under 

Article I (3) of the Convention, party nations are allowed to make a reservation that the 

convention will be applicable only to “differences arising out of legal relationships… 

considered commercial under the national law of the State making such declaration33”. One-

third of the Convention's signatories have adopted this reservation. However, class actions may 

arise from a wide spectrum of matters, including labour, which might not be considered 

“commercial” under domestic laws of the contracting State in which recognition is being 

sought.34 

Some companies in the US have tried to side-step this process by incorporating an explicit bar 

on class action arbitrations. However, many courts in the US have found this to be contrary to 

public policy with the First Circuit court going the unusual extra mile. The court in this case 

 
28 see In re Scotts EZ Seed Litig., 304 F.R.D. 397, 405 (S.D.N.Y. 2015). 
29 see Robinson v. Metro-North Commuter R.R., 267 F.3d 147, 155 (2d Cir. 2001). 
30 see Jay Tidmarsh, Rethinking Adequacy of Representation’, 87 Tex. L. Rev. 1137 (2008-2009). 
31 see Linda S. Mullenix, Taking Adequacy Seriously: The Inadequate Assessment of Adequacy in Litigation and 

Settlement Classes, 57 Vanderbilt Law Review, 1687 (2019). 
32 supra note 26. 
33 Article I (3), New York Convention, 1958. 
34 Julio César González Arango & Santiago Cruz Mantilla, Class Arbitration: Here to stay? The Potential 

Objections Against Recognition and Enforcement of Class Arbitral Awards Under the New York Convention, 

Spain Arbitration Review | Revista del Club Español del Arbitraje, (© Club Español del Arbitraje; Wolters Kluwer 

España 2017, Volume 2017 Issue 30), 19 – 47 (2017). 
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severed the no-class-action arbitration clause, finding it to be unconscionable, from the main 

arbitration clause and forced the defendant into a class-action arbitration.35 

V. ANALYSIS AND CONCLUSION 
The many advantages of arbitration over more informal or conventional modes of dispute 

resolution make an easy case for the need for improvement of arbitral infrastructure and 

literature in India. Unlike regular commercial relationships between different companies, the 

relationship between the employer and workmen is a unique one. Irrespective of the frequency 

of dispute, they still are heavily dependent on one another for survival. This makes is especially 

important for them to have a non-adversarial mode of dispute resolution. However, on the other 

hand, time is of the essence and delay in resolution of the dispute can be detrimental to the 

interests of the parties. This is why arbitration makes for the most efficient choice, if not the 

perfect one. There is a balance in the degree of formality and binding nature of the process on 

the one hand and the need to not sour the pot with an adversarial and hotly contested case in a 

court or industrial tribunal.  

Furthermore, there are many other aspects of arbitration that make a good case for its use. Party 

autonomy is an important factor behind the choice of arbitration as it allows the parties to the 

dispute to decide the procedure and the people adjudicating it, making it more likely to be 

acceptable. Confidentiality of the proceedings is another factor that most industries would like 

to consider in order to prevent any public maligning of their image. The process is also binding, 

unlike negotiations or conciliations, even though they are still open to judicial review of the 

superior judiciary. Despite these clear benefits, arbitration has not been used as extensively as 

would have been expected. This can be attributed to six main reasons: 

i. Non-availability of suitable arbitrators; 

ii. High costs of arbitration; 

iii. East availability of adjudication; 

iv. Arbitration too can be time consuming; 

v. Arbitration too suffers from a cumbersome process; 

vi. Lack of knowledge of arbitration system.36 

However, these six reasons can be attributed to one root cause- the exclusion of the legislation 

enacted specifically for the procedure of arbitration. The Arbitration and Conciliation Act 

 
35 Kristian v. Comcast Corp., 446 F.3d 25 (1st Cir. 2006). 
36 Debi S. Saini, Arbitration and Industrial Disputes: Shadows of Compulsory Adjudication,’Punjab University 

Law Review, December Issue, January 1992, 12 (1992). 
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provides for a procedure for the accreditation of arbitrators and gives the superior judiciary the 

power to appoint arbitrators; specify the time within which arbitration must be completed. 

Further, the recent proliferation of arbitral institutes across India have made the process less 

cumbersome and raised awareness about the process. Regardless, the cost of private arbitration 

is still responsible, in large part for discouraging people. 

It is imperative that the provisions of the Arbitration and Conciliation Act, 1996 be extended 

to the voluntary arbitration under Section 10A, for ease and uniformity of procedure. This will 

unclog the processing and procedural delays and fill in the gaps regarding these arbitrations for 

workers, who, due to the lack of legal knowledge, are especially dependent on effective 

representation by members of their trade unions.  

Further, it is imperative to note that the economic cost of multiple individual litigations or 

arbitrations will be considerably higher than that of a class-action arbitration. However, 

employers would prefer to keep the claims broken down and take advantage of their dominant 

financial position. This is where the government should step in and allow, via legislative 

amendment, the right for individual workers to ‘class-up’ and sue without the intervention of 

the trade union. 

There is a growing global trend to allow and encourage class-action arbitrations for swifter, 

quicker and cheaper resolution of disputes arising out of similar grievances and similarly 

worded agreements from which rights and obligations arise. The same should be extended to 

industrial disputes allowing workmen to slightly balance the scales of bargaining power in their 

favour, which are inherently biased towards the employer because of their dominant economic 

position and ability to handle multiple, expensive disputes at the same time. 

***** 
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