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Witness Protection: A Grey Area in the 

Criminal Justice System in India  
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  ABSTRACT 
In the words of Bentham, “Witnesses are the eyes and ears of justice”. But today, it is just 

any other sayings said by some great men, for now the words witness and justice don’t rest 

together. In the present times where justice is tainted with weak or rather scanty law 

enforcement mechanism, tedious State procedures and organized crime groups, witnesses 

are left with nothing less of a harassment, abuse and hostility. Even though the need for 

identifying witness protection has been earlier identified, heard and attempted to be 

addressed by the legislatures and judiciary, yet the concept remains fragile in 

implementation till date. Starting from the fact that the term ‘witness’ is not even defined 

in the Code of Civil Procedure, 1973 or The Indian Penal Code, 1860, there is dearth in 

witness protection mechanism in India. Witness intimidation, witness hostility, delay in 

justice administration and sometimes lack of adjudication of justice at all, is a vicious circle 

that has grappled the law and justice from roots since ages.   

This research article intends to highlight the grim position of witnesses in the hands of 

accused, unruly police department and intricate court procedures. The legislative 

developments from Law Commission Report of 2001, to Malimath Committee on Reforms 

of Criminal Justice System of 2003 to witness protection amendments in the Penal Code in 

2006, and many other allied Acts, there still lies a long way ahead to achieve a meaningful 

witness protection mechanism in the country.   

Keywords: Witness protection, witness anonymity, witness hostility, etc. 

 

I. INTRODUCTION  
Witness is the bridge leading to a timely and fair justice administration in a trial. Right of a fair 

trial necessarily implies the obligation of the witness to give evidence on the case.2 But 

unfortunately in India, many witnesses hesitate to depose before the Court of law, because of 

threats, intimidation and other forms of manipulation by the accused.3 With Indian criminal 

laws lacking any definition for the term ‘witness’, the plain reading of The Black’s Law 

Dictionary defines witness as “one who sees, knows or vouches for something or one who 

 
1 Author is a Faculty at Faculty of Law, SGT University, Gurugram. India. 
2 Priyanka Dhar, Witness Protection and Justice Delivery System In India- A Critique, 4(1) GJLS 2 (2016). 
3 Id. 
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gives testimony, under oath affirmation in person or by oral or written deposition, or by 

affidavit”.4 Section 3 of the Indian Evidence Act is expanded to include evidence of witnesses 

and documentary evidence.5 After a long and slow journey of various draft bills and schemes, 

The Witness Protection Scheme 2018 defined the term ‘witness’ under section 2(k) as, “any 

person, who possess information about any offence”.   

Therefore, it can be adduced that witnesses are the backbone of a trial, which needs to be 

protected. However, the problem arises when the witnesses themselves hesitate to aid the 

maintenance of justice, or render a hindrance in striking a balance between right and wrong by 

turning hostile. 

It is to be noted that although witness protection laws are not in all the countries, but in most 

countries the local police may provide some kind of protection when needed. Nevertheless, the 

Hon’ble Supreme Court has time and again held the importance and recognition of witness 

protection programmes in India, but the effective implementation of the same remains void. 

The effort needs to be put in the direction of formulating and implementing concrete laws that 

protect witnesses and their dependants, and also help witnesses in fulfilling their duties towards 

a pending trial in the Court of law.   

II. ISSUES WITH WITNESSES 
The National Police Commission reproduced a critical and incisive letter, written by a senior 

District and Session Judge, which it had received, in the 4th Report of the National Commission 

of Police, 1980 (Handicaps of Witness), which stated that “A prisoner suffers from some act 

or omission but a witness suffers for no fault of his own. All his troubles arise because he is 

unfortunate enough to be on the spot when the crime is being committed and at the same time 

‘foolish’ enough to remain there till the arrival of the police.6 Thus, the witness becomes the 

most crucial part of any trial for him being a witness to the crime. However, there are certain 

factors which make the witnesses resist from coming forward and help prevailing a just and 

fair trial. They become victims of both, physical and mental abuse, at the hands of powerful 

prosecution, intimidating accused, or unscrupulous lawyers, or sometimes even by the unruly 

police and the other executives, who use their position in unjust manner. 

In any democratic country having a strong space for judicial activism, the issues and challenges 

in the governing of justice take the shape of legislations that addresses such discrepancies. 

 
4 Garner Bryan A. (Ed), Black’s Law Dictionary, 1596, 17th edn. West Group, St. Paul, Minnesota, 199. 
5 Prof. (Dr.) R. VenkatRao, Witness Protection System And Its Challemges  4 (1&2) KSLUJ 1, 1 (2016). 
6 National Police Commission of India, 4th report, 1980. 
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However, unlikely of this fact, the subject area of witness protection has not yet seen such 

legislation to back up its drawbacks. In spite of the issue being surfaced in court of law time 

and again, there still remains an empty platform for witness protection legislation in the 

country. And the same has been analysed after understanding various judicial pronouncements.     

While studying the subject of witnesses, their issues, challenges and protection, it is imperative 

to begin the study with the landmark judgement given by Justice Arijit Pasayat and Justice 

Doraiswamy Raju in the ‘Best bakery Case’7, wherein the need to protect witness has been 

emphasised by the Hon’ble Supreme Court of India, by holding that “If the witnesses get 

threatened or are forced to give false evidence that also would not result in fair trial”. While 

identifying the fact of political patronage and role of corrupt practices into a witness turning 

hostile, the need for an effective witness protection mechanism has been rightly highlighted. 

The case law further puts forward the issue of potential witnesses being vulnerable to undue 

threats and intimidation at the hands of rich and powerful, and that how witnesses turning 

hostile fails the mere meaning of justice in a trial. However, even after the massive media 

coverage and highlighting the urgent need for witnesses demanding protection of law, there 

again remains absence of any steps taken in the direction, which removes the discrepancies in 

the current witness protection scheme. Supreme Court has specifically regretted that “no law 

has yet been enacted, not even a scheme has been framed by the Union of India or by the State 

Government for giving protection to the witnesses.”  Henceforth, the case law holds position 

of being a ground-braker, to actually introduce the need of witness protection laws in the 

country.  

The real need for witness protection has been projected in the case of Sakshi v. Union of India8, 

where the court took extraordinary measures to ensure protection of witness. 

Another judgement that brings forward the crucial role played by the testimony a witness in 

criminal trial is Swaran Singh v. State of Punjab9. The particular judgement involves the 

problems faced by the witnesses vis-à-vis unwarranted adjournments, amenities and diet 

money. The vulnerability of witnesses in the form of them being harassed at the hands of 

unscrupulous lawyers taking unnecessary adjournments, until the witness gives up. has been 

discussed. The risk of witnesses and even their families being threatened, abducted or maimed, 

that too with no protection reflect a sluggish State mechanism and futile meaning of there being 

a court of law itself.         

 
7 Zahira Habibulla H. Sheikh and Another v. State of Gujarat (2004) SCC 3 (158). 
8 Sakshi v. Union of India (2004) 5 SCC 518. 
9 Swaran Singh v. State of Punjab AIR (2000) 5 SCC 68.  
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III. WITNESS HOSTILITY 
Just like the term ‘witness’, there is no substantial definition or clarification on the topic ‘hostile 

witness’.  Whilst it is prudent to say that the testimony of witness can turn the course of a trial, 

it is his wrongful statement that could mislead the court towards injustice. Sometimes 

inducement by various courses can also make witness more vulnerable and inclined towards 

antagonism.10 In the leading case of Zahira Habibulla Sheikh v. State of Gujarat11 SC held that 

if the witness himself is incapacitated from acting as eyes and ears of justice, the trial gets 

putrefied and paralysed, and it no longer can constitute a fair trial. The court also highlighted 

the role of State in protecting witnesses so that the ultimate truth presented before the court and 

justice triumphs and that the trial is not reduced to a mockery. 

Likewise, in the famous Jessica Lal Murder Case12 it was observed the greatest weakness of 

our criminal justice system is that it has become dogged and does not function in a fluent 

fashion resulting in prompt determination of the guilt or innocence of those charged with crime. 

Most important reason for this weakness is the fact that prosecution witnesses retract from 

statements made earlier before the police and turn hostile in the court. 

Therefore, the State requires to put forward strong measures that protect witnesses form turning 

hostile and putting a bar on the situations that force such witnesses in turning hostile and 

jeopardising the trial.   

IV. WITNESS ANONYMITY 
Again, the topic being out of scope of any legal explanation, the concept of witness anonymity 

has been perceived from the present criminal procedure system. Witness anonymity is a pro 

witness protection tool, whereby the identity of the witness is kept anonymous, to keep the 

witness physically safe. However, the purpose of witness anonymity reaches to failure in the 

first proceeding of the trail, and the witness is left exposed to the long delays of court 

proceedings and unscrupulous lawyers who take unwarranted leaves. In a landmark case of 

People’s Union for Civil Liberties vs. Union of India13 it was held that the need for the existence 

and exercise of power to grant protection to a witness and preserve his or her anonymity in a 

criminal trial has been universally recognised.  

In the case of Delhi Domestic Working Women’s Forum v. Union of India14, the Hon’ble 

 
10 Zubair Ahmed Khan, Need for Witness Protection in India: A Legal Analysis 7(1) DLR 37, 40 (2015). 
11 (2004) 4 SCC 158 
12 Manu Sharma V. State (NCT of Delhi) (2010) 6 SCC 1 
13 AIR 2004 SC 456 
14 1995 SCC (1) 14 
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Supreme Court emphasised the need for broader sensitivity in rape cases, for the greater interest 

of justice; due to victim’s vulnerable nature and victim’s position as a witness.  

A new aspect on witness anonymity has been identified, that is; witnesses of massacre, serious 

crimes and traumatic crimes, mass rapes, or against vast criminal conspiracies can’t be 

expected to come out in open and thereby putting their families and themselves at danger.15 

Therefore, there is a need for total identity protection of the witness, by bringing in concrete 

changes in the procedural aspects of holding legal proceedings of the trial. It can be assumed 

that an insufficient witness anonymity in the country for a steep rate of witness turning hostile.  

V. LEGISLATIVE DEVELOPMENTS 
178th Report of law Commission of 2001 widely addressed the issue of witness turning hostile, 

and gave a significant recommendation of amending Code of Criminal Procedure 1973, and 

thereby paving way for Section 164-A, which deals with recording of confessions and 

statements by a Magistrate during the course of investigation. It is on this basis that the 

Criminal Law (Amendment) Bill, 2003 was developed.   

The Malimath Committee on Reforms of Criminal Justice System, March 2003, headed by 

Justice V.S. Malimath, has highlighted the fact that “Many witnesses give false evidence either 

because of inducement or because of the threats to him or his family members. There is no law 

to give protection to the witnesses subject to such threats, similar to witness protection laws 

available in other countries. The witnesses are not treated with due courtesy and consideration; 

nor are they protected.” 

The rights of a witness have been recognised within the ambit of Article 21 of the Indian 

Constitution by the constitutional bench comprising Justice A.K. Sikri and Justice S. Abdul 

Nazeer. The scheme of witness protection has been regarded as law within Article 141 & 142 

of the Constitution, by having said that “The right to testify in courts in a free and fair manner 

without any pressure and threat whatsoever is under serious attack today. If one is unable to 

testify in courts due to threats or other pressures, then it is clear violation of Article 21 of the 

constitution.”16 The various judgements stand to direct both centre and state to follow the 

scheme, until a competent legislation is framed on the same subject. 

Apart from developmental steps taken in the 14th Law Commission Report of 1958, 4th report 

 
15 Tim Welch, Huma Haider, Martin Meenagh & Yassin M’Boge, Witness Anonymity at the International 

Criminal Court: Due Process for Defendants, Witness or Both?, 23 DENNING 29-46 (2011). 
16 Shrey Verma, Witness Protection Scheme In India, IPleaders, (Dec. 31 2018, 2:01 PM), 

https://blog.ipleaders.in/witness-protection-scheme-india/. 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
1915 International Journal of Law Management & Humanities [Vol. 5 Iss 3; 1910] 
  

© 2022. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

of National Police Commission of 1980 and 154th Report of Law Commission of 1996, 

legislation has tried to take with various steps to strengthen the idea of witness protection in 

India. Amendment in Indian Penal Code by way of Section 195A in 2006, which provides 

safeguard against any threats to give a false evidence by a witness with an imprisonment of 

more than seven years or death; safeguarding witnesses under Juvenile Justice (Care and 

Protection of Children) Act, 2015, Whistle Blower’s Protection Act 2011, and a few more. 

However, the need of the hour is a wholesome set of laws that protect and maintain the identity 

and meaning of witnesses.  

VI. WITNESS PROTECTION PROGRAMME IN INDIA AND A WAY FORWARD 
To enumerate the suggestions to strengthen the present witness protection scheme in India, we 

first have to realise the fact that there is a massive dearth of an effective witness protection 

programme in the country and the witnesses are becoming mere puppets at the hands of few, 

thus rendering delay and even denial of justice. It is thus needed that reasons for infringement 

court guidelines be analysed and a uniform scheme be implemented all over the country that 

protects the rights of witnesses. Suggestions may be taken up from other countries having well 

established witness protection programmes, and then work out a policy that fits best with the 

Indian scenario. Some of these include, Canada (Witness Protection Program Act), Ireland 

(Witness Security Programme), Israel (Witness Protection Law and Authority), Italy (Central 

Protection Department), UK (United Kingdom Protected Persons Service), Thailand (Central 

Protection Department), Unites States (Federal Witness Protection Programme) etc. 

To sum up, an integrated and wholesome approach to tackle the situation of witness turning 

hostile and truly protect witness anonymity is the need of the hour, in light of the broader 

objective, that is a timely and fair justice administration.     

***** 
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